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WEDNESDAY, OCTOBER 12, 1955 


Unirep Srates SENATE, SUBCOMMITTEE TO 
INVESTIGATE THE ADMINISTRATION OF THB 
INTERNAL Security Act aND OTHER INTERNAL 
Security Laws, OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to notice, at 11:45 a. m., in room 
457, Senate Office Building, Senator James O. Eastland (chairman of 
the subcommittee) presiding. 

Present: Senators Eastland and Jenner. 

Also present: J. G. Sourwine, chief counsel; Alva C. Carpenter, 
associate counsel; and Benjamin Mandel, director of research. 

The CuarrMan. The committee will come to order. 

This hearing has been called to make a public record of the facts 
behind the reports respecting the recording of the deliberations of 
juries, allegedly in connection with a research project financed by a 
grant from the Ford Foundation. 

The purpose of getting the facts of this matter on record is to 
permit assessment of the impact of this activity upon the integrity 
of the jury system, as a basis for decision respecting what legislation 
may be necessary to protect the jury system. The Congress has an 
obligation in this regard, for the Congress has the duty of making all 
laws necessary and proper for carrying into full effect the provisions 
of the Constitution, and the seventh amendment of the Constitution 
specifically requires preservation of trial by jury, which necessarily 
must mean the kind of trial by jury which was in force under the 
common law at the time that amendment was written. 

The jurisdiction of the Internal Security Subcommittee in this 
matter arises from the fact that anything which undermines or threat- 
ens the integrity of the jury system necessarily affects the internal 
security of the United States. 

The Internal Security Subcommittee has been criticized in the past 
for giving too much attention to matters involving subversion and 
subversives, and critics of the committee have pointed out that the 
field of internal security is not limited to matters of subversives and 
subversion. I suppose there may be some criticism of the subcom- 
mittee in this instance for venturing into a matter which does not 
appear to involve subversives or subversion. Nevertheless, I am clear 
in my own mind that this subcommittee does have jurisdiction to go 
as far as we propose to go. 

Certain other subcommittees of the Committee on the Judiciary 
also might have jurisdiction, as would the full Judiciary Committee 
itself. There is an overlapping of jurisdiction here. I think perhaps 
several different subcommittees of the Committee on the Judiciary 
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might assert jurisdiction over this matter. So far as I know, no 
other subcommittee has attempted to assert such jurisdiction, nor 
has there been any challenge to the jurisdiction of this subcommittee. 

Legislation will, I am ‘sure, result from this hearing. When such 
legislation i is introduced, it will be up to the chairman of the Com- 
mittee on the Judiciary to decide whether to keep that legislation 
before the full committee or to refer it to a subcommittee; and, in the 
case of subcommittee reference, to which subcommittee it should be 
referred. 

We shall hear testimony today from persons who presumably have 
knowledge of the research project to which I have referred, and of 
what was done with regard to the recording of jury deliberations. 

I believe we shall be able today to establish on the record just what 
took place with respect to the recording of jury proceedings and 
deliberations; why this was undertaken, and how it was accomplished. 

Senator Jenner. Mr. Chairman, I should like to say for the record 
that I think this hearing is entirely proper and fully within the juris- 
diction of the Internal Security Subcommittee. I agree with the 
chairman that other subcommittees might have claimed concurrent 
or overlapping jurisdiction, but have not done so. 

The most important aspect of this situation, it seems to me, is the 
effect upon the deliberations of future juries, growing out of the 
publicity which has been given to this case, and the knowledge, now 
widespread, that it is apparently possible, ‘without violation of law, 
to hide a microphone in a jury room and record the deliberations of 
the jury. 

This knowledge, it seems to me, must color the thinking of all 
juries, from now on until appropriate action has been taken to insure 
that this eavesdropping on juries will not recur in any single instance. 
I am inclined to think appropriate action in this instance necessarily 
means legislative action, but I have an open mind on the subject, 
and I certainly want to hear the testimony of the witnesses who will 
come before us today, before attempting to reach any final conclusion 
either as to the need for legislation or as to the nature of legislation 
which may be necessary. 

My views have been especially well expressed, perhaps better than 
I could have done it myself, by the Washington Post in an editorial 
appearing in the issue of October 7, under the head “ Jury Tapping.” 
The Post said: 

A jury imperatively needs to carry on its deliberations in private. When it 
retires to consider the evidence and arguments in a case which has been argued 
before it, its members must be free from any outside pressure or fear of reprisal. 
They must be free also to discuss the case with full confidence that what they 
say will not go beyond the walls of the jury room. Any impairment of this 
privacy not only destroys the detachment with which they ought to deliberate, 
but effectually deprives the litigants of their right to a fair trial. Uninhibited 
discussion becomes very difficult if there is fear of a concealed microphone. 

It is significant, I think, that Attorney General Brownell has 
declared that— 

We in the Justice Department are unequivocally opposed to any recording or 
eavesdropping on the deliberations of the jury under any condition, regardless of 
purpose. 

There is one other point which I think should be mentioned. This 
hearing represents a departure from the usual practice of the Sub- 
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committee on Internal Security, in that the witnesses are being heard 
directly in open public session, rather than being heard first in execu- 
tive session. Of course, the committee’s policy in this regard has 
been formed with a view to the fact that a very large part of the 
testimony before us has had to do with subversive activities, and 
there has always been the need to protect innocent persons from 
possibly irresponsible charges. The hearing today will not involve, 
I feel sure, any irresponsible charges. 

This hearing is in the nature of a public inquiry, for the purpose of 
putting the facts on record, rather than an investigation. I do not 
think there is any likelihood that any of the witnesses today are 
going to call any of the other witnesses, or any other persons, Com- 
munists or subversives. I think, therefore, it is entirely proper that 
this hearing should be conducted as the subcommittee proposes to 
conduct it. 

The CuatrmMan. Dr. Edward H. Levi. 

Hold your hand up, please, sir. 

Do you solemnly swear the testimony you are about to give the 
Internal Security Subcommittee of the Committee on the Judiciary 
of the Senate of the United States will be the truth, the whole truth, 
and nothing but the truth, so help you God? 

Mr. Levr. I do. 


The CHAIRMAN. Sit down. 


TESTIMONY OF EDWARD H. LEVI, DEAN, UNIVERSITY OF 
CHICAGO LAW SCHOOL 


Mr. Sourwine. Would you give the reporter your full name, Dr. 
Levi? 

Mr. Levi. My name is Edward H. Levi. I am professor of law 
and dean of the law school at the University of Chicago. 

Senator, I have a statement which I think might be helpful to the 
committee, which I would like the privilege of making. 

The CHatrMAN. You may proceed. 

Mr. Levi. I am happy to appear before this committee to discuss 
some of the aspects of the jury project- 

The CHatrMan. Now, Dr. Levi, how long is that statement? 

Mr. Levi. Well, it is a statement of 10 pages in length. 

The CHarrMan. We will put it in the record. We will put it in the 
record at the conclusion of your testimony. 

Mr. Levi. Well 

The CHatrmMan. Mr. Sourwine, proceed, sir. 

Mr. Sourwine. How many years have you been at the University 
of Chicago? 

Mr. Levi. I have been at the University of Chicago on the faculty 
since 1936. 

Mr. Sourwine. And how long have you been dean of the law 
school? 

Mr. Levi. Since 1950. 

Mr. Sourwine. Was there a period after 1936 when you were not 
at the university? 

Mr. Levi. I was at the Department of Justice from 1940 to 1945. 

Mr. Sourwine. And for the sake of the record, you have a Ph. B. 
from the University of Chicago, 1932 
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Mr. Levi. That is right. 

Mr. Sourwine. J. D. from the U niversity of Chicago, 1935? 

Mr. Levi. That is right. 

Mr. Sourwine. And‘J.S. D. from Yale Law School. 

Mr. Levi. That is correct. 

Mr. SourwineE. You were admitted to the bar of Illinois in 1936? 

Mr. Levi. That is correct. 

Mr. Sourwine. You became assistant professor of law, Chicago 
University, in 1936? 

Mr. Levi. That is right, sir. 

Mr. Sourwine. You stayed there until 1940; then went to the De- 
partment of Justice Antitrust Division- 

Mr. Levi. That is right, sir. 

Mr. SourwIne (continuing). Where you remained until 1945, Sep- 
tember? 

Mr. Levi. That is right. 

Mr. Sourwinz. You were at the time you left First Assistant to 
Mr. Wendell Berge? 

Mr. Levr. That is correct. 

Mr. Sourwins. And you became dean of the University of Chicago 
Law School in 1945, which position you still hold? 

Mr. Levt. No, sir; I became dean in 1950. 

Mr. Sourwine. In 1950? 

Mr. Levi. Yes, sir. 

Mr. Sourwine. And what was the position you held in 1945? 

Mr. Levi. I was a professor of law. 

Mr. Sourwine. I see. Who was dean of the law school then? 

Mr. Levi. Wilber Katz. 

Mr. Sourwinz. And who appointed you dean of the law school? 

Mr. Levr. I think the statutes of the university are clear that the 
appointment is made by the trustees of the university on recommenda- 
tion of the chancellor after consultation with the law faculty. 

The CHatrMAn. Who was the chancellor? 

Mr. Levi. Mr. Robert Hutchins. 

The CrarrMan. Now, have you ever been employed by a con- 
gressional committee? 

Mr. Levt. I was counsel to the subcommittee of the House Judiciary 
Committee investigating problems of monopoly. 

The CHatrman. Yes. And that was known as the Celler Anti- 
monopoly Subcommittee? 

Mr. Levi. That is right, sir. 

The CuHarrMan. Proceed. 

Mr. Sourwine. Dean Levi, do you have any connection with the 
Ford Foundation? 

Mr. Levi. I have no connection with the Ford Foundation other 
than that I am administering, that is, I am conducting a research 
program for which they gave the funds. 

Mr. Sourwinr. What was that grant from the Ford Foundation? 

Mr. Levi. It was a grant of $400,000 given for research in the area 
of law and social sciences. 

Mr. Sourwine. Was that part of a larger grant for a study of the 
behavioral sciences? 

Mr. Levi. Well, it came from—I think it was recommended by 
that portion. I cannot answer that quite that way. That is, this 
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was a grant given by the Ford Foundation of $400,000 for research in 
law and social sciences. The internal Ford Foundation matters are 
not known to me on this. 


Mr. Sourwine. What is the nature of the project or projects under 
that grant? 

Mr. Levi. There are three projects under that grant. One relates 
to the jury system. One relates to commercial arbitration as a kind 
of legal system, and the third relates to Federal income taxation. 

Mr. Sourwine. Are they interrelated projects or separate? 

Mr. Levi. They are interrelated in this sense, that the commercial 
arbitration project and the jury project are both projects studying the 
mechanism for deciding cases, of course, one primarily in the com- 
mercial field, but the other one also in the commercial field. And 
inasmuch as the history of the law has been that many cases which 
would otherwise go to the jury have been going to commercial arbi- 
tration. in that sense, the projects are related. 

Mr. Sourwine. Sir, what was it hoped to learn through this project 
with respect to juries? 

Mr. Levi. It was hoped to learn how juries operate, to what extent 
they understand the instructions of the judges, to what extent they 
are able to handle difficult problems of evidence, to what extent it 
might be possible to speed up the jury system, so as to avoid the 
clogging of the courts in the urban centers and at the same time to 
preserve the jury system. 

The Cuatrman. Now, would not the proper way to handle that, 
Doctor, be to confer with the jury after the verdict is rendered? 

Mr. Levi. We have done so. 

The CuatrMan. Before it had been discharged? 

Mr. Levi. We have done so. One part—— 

The CHarrMan. Answer my question. 

Mr. Levi. I am sorry, sir. 

The CuarrMan. Is that not the proper way to handle it? 

Mr. Levi. I think that is one proper way to handle it. 

The CuarrMan. That is the proper way to handle it; is it not? 

Mr. Levi. Senator, if what you are asking me, is, is that the only 
proper way, I think my answer is “No,” not in my judgment. 

The Cuatrman. Now, do you not realize that to snoop on a jury, 
and to record what they say, does violence to every reason for which 
we have secret deliberations of a jury? 

Mr. Levi. Senator, on that I think that reasonable men differ. 
I do not. 

The CuHatrMan. You do not think so? 

Mr. Levi. I do not. 

The CuarrMan. You do not think that a member of a jury would 
frankly express his opinion? Would he hesitate to frankly express 
his opinion if he thought there might be a microphone hidden, taking 
down what they said? 

Mr. Levi. I think that if he were conscious of the fact that there 
was a microphone, while he was conscious of it, this might result in 
some inhibitions. 

The CuatrmMan. Yes. But if those things secretly happen and 
then it is released and the records are played before people, how is he 
going to know whether in that particular case there is a microphone 
there or not? 
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Mr. Levi. I agree with what you are saying, Senator. In this 
instance—in these instances—the records are not to be played publicly. 
There was to be no public discussion of it. 

The CHarrRMAN. Were they? 

Mr. Levt. They were played, as I understand it—I was not there— 
at the conference of the Tenth Judicial Circuit by the judges. Our 
understanding was that this was a session at which the judges were 
using these recordings in order to determine whether their instruc- 
tions are understood by the jury. I was told that Judge Phillips 
wished to have these recordings released to the judges for that purpose. 

The CHatrMan. Well, then, they were played before groups of 
people; were they not? 

Mr. Levi. Senator, the answer is “Yes,” they were, but not by us. 

The CHartrMAN. Well, now, what is the reason for secret delibera- 
tions of a jury? 

Mr. Levi. The reason for secret deliberations of a jury is so that 
the jury shall not be disturbed in its discussions, so that the discus- 
sions can be orderly and that they can state their opinions. But, 
Senator—— 

The CuatrMan. Now, that is it; so that they can frankly state their 
opinions. ‘That is the reason, is it not? 

Mr. Levi. I believe that is right, Senator. But—— 

The CuatrMan. Certainly. Now, that is a principal reason, is it 
not? 

Mr. Levi. It is certainly one of the major reasons. 

The CuHartrMAN. Yes. Now, you violated that, did you not? 

Mr. Levi. Senator, I beg to differ. Our recording of these delibera- 
tions was under an arrangement with the consent of the trial judge 
and the chief judge of the cireuit—— 

The CHAIRMAN. Regardless, now, of who agreed to it; regardless of 
who agreed to it, you still violated it, did you not? 

Mr. Levi. Senator, I was trying to answer that precise point. 

The CHAIRMAN. Well, I think you go off on a question of attempting 
to justify it by saying— 

Mr. Levr. No, sir. 

The CHatrMAN. By saying that a judge agreed to it. 

Mr. Levi. No, sir. I was about to—— 

The CuarrMan. The fact is that you violated the very reason that 
we have secret deliberations by juries. 

Mr. Levi. What I was about to say, Senator, was that this was done 
under an arrangement which provided that there should be no pub- 
licity; that the recording, when transcribed, should be changed so as 
to remove all identifying statements, and that there shall be no 
release—— 

The CuarrMan. No publicity. And practically everyone in the 
United States who reads the newspapers knows about this. 

Mr. Levi. Yes, sir. That is what happened. 

Senator JENNER. Who had custody of the transcriptions after they 
were made? 

Mr. Levi. The court had custody of the transcriptions, and we had 
custody from the court. 

The CuarrMan. You had custody then? 

Senator Jenner. Who had physical possession of the transcriptions? 
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Mr. Levi. I answered as I did because there was a period of time 
when we had custody, physical custody, and a period of time when the 
court had physical custody. 

Senator JENNER. But you gave up physical custody so that they 
could be played at a public hearing in Estes Park, Colo.; is that right? 

Mr. Levi. Not quite, sir. We gave up physical custody at the 
request of Judge Phillips for their playing at what we understood to 
be a closed session of the judges of the 10th circuit. 

The CHatrMan. Now, describe and explain just exactly what you 
did to record the deliberations of the jury in Wichita? 

Mr. Levi. Senator, in order to answer that question, I have to say 
that the arrangements for the recordings, as I have indicated before, 
were set up in Wichita. 

The CuatrMan. By whom? 

Mr. Levi. By Mr. Paul Kitch, who worked, as I understand it, 
with Judge Hill and obtained the consent of Judge Phillips. I was 
not and have never been in Wichita, but I was notified that these 
arrangements had been made, and after I was notified that these 
arrangements had been made, I sent Mr. Mikva to Wichita to carry 
out the arrangements with the instructions that he was to work under 
the direction of the trial judge. 

The CuatrMan. Now, whose idea was it? 

Mr. Levi. That is, for the recording of actual jury deliberations? 

The CHARMAN. Yes. 

Mr. Levi. The idea was first suggested to us, so far as 

The CHarrMan. By whom? 

Mr. Levi. So far as Wichita, Kans., is concerned, first by Mr. 
Eugene Stanley, of the Wichita, Kans., bar. 

The CHarrMAN. Now, the genesis of the idea was this lawyer in 
Wichita; is that what you say? 

Mr. Levi. That is what I am saying, sir, and Mr. Paul Kitch. 

The CHarrRMan. Yes. 

Now, they suggested it to you? 

Mr. Levi. Not to me personally, Senator, but to the project. 

The CHarrMan. Who? 

Mr. Levi. I said, to the project. Actually, the letter did not go 
to me personally. 

The CHarrMAn. What individual? Let us call names. 

Mr. Levi. The letter from Mr. Kitch went to Mr. Bernard Meltzer, 
who at that time was the head of the jury project. 

If I may say, Senator, the background of that is this: 

A statement was made on the jury project, a written statement, 
by Mr. Meltzer. This was distributed rather widely among members 
of the bar. After it was distributed, we began to receive letters 
from lawyers criticizing the project because they said it would not 
be sufficiently realistic unless we could record actual jury deliberations. 

One such letter came from Mr. Kitch, in Wichita, Kans. 

The CuatrmMan. How do you spell Mr. Kitch’s name? 

Mr. Levi. Pardon me, sir? 

The CHarrMan. How do you spell his name? 

Mr. Lrvi. K-i-t-c-h. 

The CuHatrMAN. Now, who was the other gentleman? 

Mr. Levi. The other gentleman who had the idea somewhat earlier 
was Mr. Eugene Stanley. Mr. Stanley is not now alive. 
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The CHarrMan. Stanley? 

Mr. Levi. Stanley, S-t-a-n-l-e-y, a very distinguished—he was a 
very distinguished lawyer. 

The CuarrmMan. Now, the other one was Meltzer; did you say? 

Mr. Levi. Pardon me? I am sorry, sir. 

The CuarrMan. The other one was Meltzer? 

Mr. Levi. Mr. Meltzer is a member of the faculty of the law school. 
He was the director of the jury project, and it was to him that this 
letter of Mr. Kitch was written. 

The CHarrMan. Yes, sir. 

And then they took it up with you? 

Mr. Levi. They discussed it with me, and they wrote back to Mr. 
Kitch and said that, as I recall, they doubted whether the judges 
would give their consent to the recording of actual jury deliberations. 

The CuHarrMan. That is right. They took it up with you. You 
had never heard of it before, but when they took it up with you, you 
approved it; is that correct? 

Mr. Levi. What I approved was precisely what we did. We said 
to Mr. Kitch that he was authorized to make preliminary negotia- 
tions with the judges, to see if they would give consent or be interested 
in such an activity, and then we would see what we ought to do about 
it. 

The CHarrMAn. Proceed. 

Mr. Sourwinz. Could you state succinctly for the record, Dean, 
what you hope to prove by this project? 

Mr. Levi. We hope to prove, and I believe we will be able to prove, 
that the jury is an efficient method of deciding cases, despite the 
clogging of the dockets, that it can be strengthened and preserved, 
and that the doubts that have arisen about the jury system in vari- 
ous parts of this country and in the world, as for example, in England, 
where the jury system has been much limited, are not well established. 

We wish to strengthen the jury system by this project. 

Mr. SourwiIng. Now, will you tell us the position of Mr. Kalven 
with regard to this project? Did he succeed Mr. Meltzer? 

Mr. Levi. No. Mr. Kalven is the present head of the project. 
Mr. Meltzer was succeeded by Mr. Kurland. 

Mr. Sourwine. Mr. who? 

Mr. Levi. Mr. Kurland, a member of the faculty. Mr. Kurland 
was the head of the project until March 12, 1954, when I became the 
active head of the project. I was the head of the project at the 
time that the actual recordings were made, although the arrange- 
ments for doing so had been made prior to March 12. 

Mr. Sourwine. And when did Mr. Kalven become the active 
head? 

Mr. Levi. Mr. Kalven became the active head of the project in 
July. 

Mr. Sourwine. Who selected him for that post? Did you? 

Mr. Levtr. I selected him. 

Mr. Sourwine. And you retained supervision of the project? 

Mr. Levi. I have general supervision over the research projects. 

The CuHartrMan. Now, did you ever discuss this in any way with 
the representatives of the Ford Foundation? 

Mr. Levi. The representatives of the Ford Foundation? Yes; I 
did discuss this with the representatives of the Ford Foundation after 
the recordings had been made. 





RECORDING OF JURY DELIBERATIONS 9 


The CuHarrMan. Yes, sir. You did not before? 

Mr. Levi. No, sir. 

Mr. Sourwine. Are you familiar with the research technique used 
by the team that went out to Wichita? 

Mr. Levi. Well, only, sir, in a general way, and as to that, both 
Mr. Mikva and Mr. Kalven can testify better than I. 

Mr. Sourwine. Yes; that is right. 

Are you familiar with the use of questionnaires in connection with 
this jury project? 

Mr. Levi. I know that questionnaires have been used with respect 
to the jury project in general. 

Mr. Sourwine. I see. 

Mr. Levi. I am not sure that I am familiar with questionnaires 
specifically with respect to Wichita, 

Mr. SourwineE. Do you know to whom questionnaires were sent, 
or the class or the classes of persons to whom questionnaires were sent? 

Mr. Levi. Oh, there were some questionnaires, I believe, in con- 
nection with Wichita, because I recall some discussion as to the 
results of those questionnaires, if I am correct. This is something, 
really, that both Mr. Mikva, Mr. Strodtbeck and Mr. Kalven may 
know better than I, because as I recall it, the questionnaires had to 
do with the reactions of the jurors after the case, that is, whether 
they would prefer to have their case tried by a jury or whether they 
would prefer to have their case tried by a judge. 

Mr. SourwineE. No. I think there is a misunderstanding. I was 
not restricting the question to the Wichita case. I was talking about 
questionnaires used in connection with this jury project. 

Mr. Levi. Oh, there were many questionnaires used. One ques- 
tionnaire is a questionnaire which has gone to more than 5,000 
Federal judges. 

Mr. Sourwine. Do we have that many Federal judges? 

Mr. Levi. More that 5,000—I am sorry. I should not have said 
“Federal judges.” Trial judges—— 

Mr. Sourwine. Federal and State? 

Mr. Levi. And State (continuing)—who after a case has been 
decided or has gone to the jury, fill in how they would have decided 
the case had they been trying it on a bench verdict, and then when 
the case is decided by the jury, they put in what the jury decided, 
and then if there is a difference between what they would have decided 
and a jury decided, they indicate why they think there was such a 
difference. 

Mr. Sourwine. Could you, sir, supply for the committee’s record 
a i of that questionnaire? 

Levi. Certainly, sir. 

Mr. Sourwine. Would you do so? 

Mr. Levr. Yes. 

Mr. Sourwine. Now, were there any other instances of question- 
naires used? 

Mr. Levi. I think so. But to be accurate about that, I would 
like to be able to supply them to the committee. 

Mr. Sourwine. Would you let it be understood that if there were 
other questionnaires used in connection with this jury project, you 
would supply them and indicate the persons or class of persons to 
whom they were sent?! 


1 The questionnaires, with a statement of their purpose and distribution {appearin the appendix at pp. 
194-225. 
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Mr. Levi. Certainly. 

Mr. Sourwine. Did you get any indications from any judges that 
they considered the questionnaire you sent them improper, or any of 
the questions on it improper? 

Mr. Levi. I think there were some—it did not work quite that 
way, sir. We—— 

Mr. Sourwine. That is a very simple question. Did you get any 
indication from any of the judges that they considered the question- 
naire or any of the questions on it improper? 

Mr. Levi. I am going to answer the question. 

Mr. Sourwine. Yes; I am sure you will. 

Mr. Levi. But what I wanted to say was that first we asked the 
judges whether they would be willing to fill out such questionnaires, 
and some of the judges were not willing. But the figure that I used 
of the 5,000 are those who have not only said they were willing, but 
are actually doing it, so that I think it is correct to say that, while 
there were some judges who for one reason or another did not wish 
to fill out the questionnaire, by and large, a great number have been 
doing so. 

Mr. Sourwinge. What do you mean when you say, “‘first we asked 
them if they would fill it out?” You mean, before you sent them the 
questionnaire, you asked them if they would fill out such a question- 
naire? 

Mr. Levi. I think that what we did was to prepare versions of the 
questionnaire in order to see what the judges thought would be the 
most useful type, and we received many suggestions from judges as 
to what kind of questions ought to be asked and which would be most 
helpful in improving the jury system. 

Mr. Sourwine. After you had the questionnaire firmed up—— 

The CHatrMan. Be helpful in improving the jury system, did you 
say? 

Mr. Levi. Yes, sir. 

Mr. Sourwrne. After you had the questionnaire firmed up and you 
knew what questionnaire you were going to send out, did you send it 
then to a group of judges and ask them if they w ould be willing to fill 
out such questionnaires regularly with regard to the cases in their 
courts? 

Mr. Levi. Yes, sir. 

Mr. Sourwine. To how many judges in that group did you send it 
with that request? 

Mr. Levr. I don’t have the figure, sir. I can supply it. I think 
that actually 8,000 judges said they would fill out the questionnaire. 

Mr. Sourwine. Did you send it initially with your request to all 
Federal and State judges? 

Mr. Levi. I believe so, but I am not sure. 

Mr. Sourwine. That would have been the logical thing to do? 

Mr. Levi. I think so. But you are asking me about something 
which I personally did not do, you see, so that it is—— 

Mr. Sourwine. And the number who agreed to do so was 5,000, 
approximately? 

Mr. Levi. I think the number that agreed to do so was 8,000. I 
think the number who have actually gone through with their agree- 
ment, because it is a time-consuming thing to do, is 5,000. 
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Mr. Sourwine. Now, have you named all of the persons who 
have been directly in charge of this jury project since its inception? 

Mr. Levr. Yes, sir. 

Mr. Sourwine. You have two other segments of the overall 
project. Who has been in charge of them, respectively? 

Mr. Leyr. You mean, for example, the arbitration project? Miss 
Mentschikoff is in charge of the commercial—— 

Mr. Sourwine. Would you spell that? 

Mr. Levit. M-e-n-t-s-c-h-i-k-o-f-f, I believe. 

Mr. Sourwine. Do you know her first name? 

Mr. Levr. Soia. 

Mr. Sourwine. Would you spell it? 

Mr. Levi. 5-0-i-a. 

Mr. Sourwine. And she is at the University of Chicago? 

Mr. Levi. Yes, sir. 

Mr. Sourwine. A faculty member? 

Mr. Levi. Yes, sir. 

Mr. Sourwine. And is she still in charge of the project? 

Mr. Levi. Of commercial arbitration, ves, sir. 

Mr. Sourwine. There has been no other person in charge of that 
project? 

Mr. Levi. No, sir. 

Mr. Sourwine. And the third project, who is in charge of that? 

Mr. Levi. The third project? There are two codirectors, Mr. 
Harry Kalven and Mr. Walter Blum. 

Mr. Sourwine. So Mr. Kalven is director of one project and 
codirector of another? 

Mr. Levi. At the present moment, yes, sir. 

Mr. Sourwine. Now, when is it expected t to complete the jury 
project? 

Mr. Levi. I cannot answer that question, because we do not know 
when it will be completed. We do think that, within a year or so, 
we should be able to publish some results. 

Mr. Sourwine. If you expect to publish the results within a year 
or so, it will be completed sooner than that, will it not? 

Mr. Levi. No. I said, some of the results. 

Mr. Sourwine. I see. It will be a continuing project, then? 

Mr. Levi. It could be—it will be a continuing project, and I would 
expect it to continue for at least 4 years more. 

Mr. Sourwine. How much money has been spent on the project 
so far, do you know? 

Mr. Levi. I do not have the precise figure, and as to that, I would 
be glad to supply it to you. 

Mr. Sourwine. Do you know approximately? 

Mr. Levi. I will make an approximation. I think it would be in 
the neighborhood of $200,000, but I am not certain of it. 

Mr. Sourwine. Now, your total grant for the three projects, how 
was that split up? How was it allocated among the three projects? 

Mr. Levi. It was allocated so that the greater amount went to the 
jury and to the arbitration projects, and the lesser amount to the 
Federal income taxation. 

Mr. Sourwine. Well, that does not completely answer the question. 

Mr. Levi. Sorry. 
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Mr. SourwineE. Do you know in what proportion the money went 
to the jury project and to the arbitration project? 

Mr. Levi. Well, I think that the larger part went to the jury; the 
next larger to the arbitration. I think that the jury had more than 
arbitration, and that the taxation had the least, but as to that, I 
would be glad to supply precise figures. 

Mr. Sourwine. Now, you had four hundred, and how much to 
start with, thousand dollars? 

Mr. Levi. $400,000. 

Mr. Sourwine. And of that, about $200,000 already has been spent 
for the jury project? 

Mr. Levi. Well, that is my guess. 

Mr. Sourwine. And you expect the jury project to continue for 
another 2 years or so? 

Mr. Levt. Yes, sir; for 4 years, I said. 

Mr. Sourwine. For another 4 years. And it has been going on 
now how long? 

Mr. Levi. Well, it has been going on for 3 years, but 1 year was— 
a great deal of preparation was involved in the first one. 

Mr. Sourwine. Well, you will use up almost the whole $400,000 
on the jury project, will you not? 

Mr. Levi. I am not sure of the question. 

Mr. Sourwine. You had $400,000. You have used half of that for 
the jury project for 3 years. You have to run the jury project another 
4 years. There will not be much left for the other two projects? 

Mr. Levi. You mean, unless we had additional funds? 

Mr. SourwIne. Yes. 

Mr. Levi. The $400,000 would be used up. I should say the 
$400,000 has been used up. 

Mr. Sourwine. I see. 

Have additional funds been requested? 

Mr. Levi. Additional funds have been requested and they have been 
obtained. The Ford Foundation, although it has not been ‘announced, 
has made a grant of $1 million, made it in August, for the continuation 
of the general program. 

Mr. Sourwine. And that was made in August of this year? 

Mr. Levi. That is right, sir. 

Mr. Sourwine. Did the Ford Foundation at that time have knowl- 
edge of the fact that this project included the recording of delibera- 
tions in jury rooms? 

Mr. Levi. Yes, sir. 

Mr. Sourwine. It is anticipated that a report will be made of this 
project to the Ford Foundation? 

Mr. Levi. I am not sure that I understand that question. 

Mr. Sourwine. Do you contemplate making a report or reports to 
the Ford Foundation in regard to this project, this jury project? 

Mr. Levi. I think that undoubtedly we will; yes, sir. 

Mr. Sourwine. Have you made any such report so far? 

Mr. Levr. Well, we made reports to the Ford Foundation; yes, sir. 

Mr. Sourwine. I am trying to get at the question of w hether the 
Ford Foundation maintains some sort of supervision over this and you 
report to them with regard to it. 

Mr. Levi. No. The reporting to the Ford Foundation that I have 
reference to was a report made in the application for a new grant. 
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Mr. SourwIne. I see. 

Mr. Levi. And the report that you were referring to before as to 
report or reports, I think these will be the reports that are made when 
the results are reached. We will send them to learned societies, to 
bar associations, and, of course, we will also send a copy to the Ford 
Foundation. 

Mr. Sourwine. Do you contemplate that partial disclosure of the 
results of this study will be permitted at any time? 

Mr. Levi. You mean, of the Wichita operation? 

Mr. Sourwine. Yes. 

Mr. Levi. That has not been decided. The arrangement was 
and I hope I may be permitted to put this in, because I want to 
answer it explicitly—the arrangement was that the transcripts were 
to be so changed that there would be no identifying statements, but 
we have not decided whether, even though that has been done—and 
it has been done—this material could be disclosed, that is, in its 
changed form. We have never made that determination. 

Mr. Sourwine. Had that editing been done, either wholly or 
partially, prior to the time that the recordings or portions of them 
were played back at Estes Park, Colo.? 

Mr. Levr. I believe so. 

Mr. Sourwinr. Who made the selection with respect to the 
portion or portions to be played at Estes Park? 

Mr. Lavi. I do not know the answer to that question. 

Mr. Sourwins. You had nothing to do with that? 

Mr. Luvr. No, I had nothing to do with it, and the project had 
nothing to do with it. We were put in a position where we were told 
that the chief judge of the circuit wanted the recording back, and that 
presumably the court had jurisdiction, and we were returning the 
tapes for that purpose. It was not our plan. 

Mr. Sourwing. Now, did the University of Chicago make the 
initial application to the Ford Foundation for a grant for this project? 

Mr. Levi. Yes, sir. 

Mr. Sourwinn. The grant, then, was made to the university and 
not to an individual? 

Mr. Levi. Yes, sir. 

Mr. Sourwineg. Can you tell us, sir, succinctly what is meant by 
research in the behavioral sciences? 

Mr. Levi. I regard behavioral sciences as being a big word for 
social sciences. 

Mr. Sourwing. Well, what is encompassed within the social 
scienc . 

Mr. Levi. Well, it is the study of the behavior of people, an 
attempt to use scientific methods to describe their reactions, as, for 
example, their ability to understand particular instructions of a 
judge, the difference that it might make to a jury if the instructions 
were put one way rather than another, the use of techniques for inter- 
viewing jurors. I must say that I think that, as I construe the social 
sciences, it is a branch of knowledge of which lawyers have long 
been aware. Any lawyer who interviews a witness in that sense 
seems to me is engaging in one of the techniques of the social sciences. 

Mr. Sourwine. That is what was meant by the study of social 
sciences, which was meant by the study of the behavioral sciences, 
for which the Ford Foundation made this grant; is it not? 

69040—65——2 
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Mr. Levi. I think that you asked me how I interpreted the word 
‘“‘behavioral sciences.”’ 

Mr. SourwIne. Yes. 

Mr. Levi. Now you-are asking me how the Ford Foundation 
interpreted it? 

Mr. Sourwine. Yes. 

Mr. Levi. I cannot say how the Ford Foundation interpreted it. 

Mr. Sourwine. All right, sir. 

Did the Ford Foundation make any stipulations with respect to 
how the work was to be carried out under its grants? 

Mr. Levi. It stipulated, I believe, that the work was to be carried 
out in terms of our application, which stated that lawyers and social 
scientists would work on the program. It was to be under my direc- 
tion, although I think it said that if it ceased to be under my direc- 
tion, the foundation, I think it said, might have some power to re- 
consider the grant. I am not sure. 

Mr. SourwIine. So that your own position is stipulated as part of 
the condition of the grant? 

Mr. Levr. I do not know that that was in the official letter or not. 
[ think it was, and we can find that out. 

Mr. Sourwine. You understand it to be a stipulation in connec- 
tion with the university? 

Mr. Levi. I think the answer is ‘Yes.’ 

Mr. Sourwine. Yes. 

Could you, sir, furnish the committee with a copy of the applica- 
tion which the university made for this grant? 

Mr. Levi. Certainly. 

Mr. Sourwine. And could you furnish us, also, with a copy of the 
application for the additional grant or extension? 

Mr. Levt. Yes, sir. 

Mr. Sourwine. May we have an order to insert it in the record? 

The Cuarirman. Yes. It will be ordered to be inserted in the 
record.! 

Mr. Sourwine. Dr. Levi, who knew about this jury project other 
than the members of your team who were actually doing the work? 

Mr. Levi. You mean, what members of the faculty knew? 

Mr. Sourwine. Yes, if you know. Was it widely discussed? 

Mr. Levi. It was not widely discussed. It was not widely dis- 
cussed. 

Mr. Sourwine. Do you know of anyone, other than the members 
of the team under you that were actually working on it, who knew 
about it? 

Mr. Levi. There were certainly some members of the faculty, who 
really served as a kind of committee on the projects, who knew 
about them. 

Mr. Sourwine. Yes. Can you tell us who they were? 

Mr. Levi. Let me say that I have one difficulty in answering this 
because I do not know whether the question goes to whether they 
knew about this at the time or later. 








1 The applications appear in the appendix at p. 225. 
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Mr. Sourwine. Well, you can specify which if you know, Doctor. 

Mr. Levi. I do not know of any other than those on the project 
who knew about it at the time. I do not want to be absolute on that. 
I cannot be sure. 

Afterward, I am certain that Prof. Brainerd Currie knew about 
this, and Prof. Allison Dunham, because they served on a committee 
in which we were trying to evaluate the jury project as a whole. 

Mr. Sourwine. But you are saying that there were no faculty ad- 
visers, so to speak, for the projects, before the Wichita instance? 

Mr. Levi. Yes, there were, and they were—Mr. Kalven was one of 
them and Mr. Blum, I believe, was another, and Mr. Meltzer. There 
was a committee, of which Mr. Meltzer was chairman. 

Mr. Sourwine. They were the people who were actually on this 
team? 

Mr. Levi. Well, yes, sir; but they were also a faculty commit- 
tee = 

Mr. Sourwine. | had understood that you have said that there 
were others outside the team who acted as advisers, and I was trying 
to find out if there were any such, prior to the Wichita instance. 

Mr. Levi. I think not. 

Mr. Sourwine. Right. 

Did any of the representatives or any official of the Ford Foundation 
know about what was contemplated, prior to the actual recording of 
the jury conference? 

Mr. Levt. No, sir. 

Mr. Sourwine. You spoke earlier about having discussed this with 
a representative of the Ford Foundation. Who was that representa- 
tive? 

Mr. Levt. I discussed it with—you mean, after the event? 

Mr. Sourwine. It was after it when you discussed it with him? 

Mr. Levi. Yes, sir. 

Mr. Sourwine. And who was that representative? 

Mr. Levi. I discussed it with Mr. Bernard Berelson of the Ford 
Foundation. 

Mr. Sourwine. And with anyone else? 

Mr. Levi. I do not recall discussing it with anyone else at the 
foundation. I did write the foundation a letter stating this fact 
officially for them. 

Mr. Sourwine. Did Dr. Hutchins, to your knowledge, know about 
what was contemplated? 

Mr. Levi. No, sir. 

Mr. Sourwine. Do you think he knew about what had been done. 
before the second grant, or the extended grant was made? 

Mr. Levi. No, sir. 

And, of course, he is not with the Ford Foundation. 

Mr. Sourwine. Now, you spoke of Mr. Bernard Berelson. Was he 
ever connected with the University of Chicago? 

Mr. Levi. Yes, sir. 

Mr. Sourwine. In what capacity? 

Mr. Levi. I believe he was dean of the social science division. 
No, no. Iamsorry. He was dean of the graduate library, sir. 
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Mr. Sourwine. Was he ever connected with the behavioral sciences 
division of the university? 

Mr. Levi. There is no such division at the university. 

Mr. Sourwinge. All right, sir. 

When did he leave the university to go with the Ford Foundation? 

Mr. Levi. I do not have that date. I can get that for you. I do 
not want to make a misstatement about a date. It may have been 
1949 or 1950. Iam not sure. 

Mr. Sourwine. Did his division in the university receive an allot- 
ment or a grant from the Ford Foundation? 

Mr. Levi. I am not just informed on that subject, sir. 

Mr. Sourwingt. Do you know whether Bernard Berelson was a 
member of the welcoming committee in behalf of the Red Dean of 
Canterbury in 1948, under the auspices of the National Council for 
American-Soviet Friendship? 

Mr. Levi. No, sir; I do not. 

Mr. Sourwine. What use, sir; was made of the transcriptions or 
tape recordings other than has already been testified? 

Mr. Levi. There has, so far as I know, been no use made of these. 

Mr. Sourwine. Have any duplications been made of the original 
transcriptions? 

Mr. Levi. Not that I know of. 

Mr. Sourwine. In other words, there is only the one copy? 

Mr. Levi. So far as I know. 

Mr. Sourwine. Do you know where that copy is now? 

Mr. Levt. I believe that we have it, but so far as I am concerned, 
Mr. Strodebeck is the man who is in charge of that part of the project. 

Mr. Sourwine. Now, if there is only one copy, how did you manage 
the editing that we spoke of earlier? 

Mr. Levi. The editing of the transcript is that it would be taken 
off the tape and then the transcripts would be changed and, as I 
understand it, the original copy of the transcript would be destroyed. 

Mr. Sourwine. Well, has that been done? 

Mr. Levi. So far as I know, sir. And Mr. Strodebeck 

Mr. Sourwine. What was it that was played back? 

Mr. Levi. The tape, the original tape. 

Mr. Sourwine. I understood that you had testified—correct me if 
I am wrong—lI understood that you had testified that the tape had 
been edited before it was played back, and that only portions of it 
had been played back. 

Mr. Levi. I do not think they played the whole tape back. I was 
not there. I understood that selections from the tape were played 
at the conference of the Tenth Judicial Circuit at Colorado. 

Mr. Sourwine. I assume from that that the tape had been cut. 
Maybe the assumption was in error. Do you know what the fact is? 

Mr. Levi. I don’t know what the facts are. 

Mr. Sourwine. Do you know whether the tape was cut and whether 
it was spliced? 

Mr. Levr. I do not know, sir. I cannot testify to that. 
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Mr. Sourwine. All right. How many copies of the transcription 
have been made; do you know? 

Mr. Levi. I do not know, sir. 

Mr. Sourwtne. Do you know where any of those copies have been 
sent or placed? 

Mr. Levi. I do not know that, sir. 

Mr. Sourwine. Who has control of it, Doctor? 

Mr. Levi. Mr. Strodtbeck would have control of that, under the 
direction of Mr. Kalven. 

Mr. Sourwine. Do you know of any plans for playing these 
recordings or any of them in the future? 

Mr. Levr. I know of none, sir. 

Mr. Sourwine. Do you know of any plans for discussing these 
recordings or transcriptions in the future? 

Mr. Levi. You mean, discussing them within the staff or outside? 

Mr. SourwINne. No; I mean as a part of a lecture or a study group 
or seminar or something of that sort. 

Mr. Levr. I should say, sir, that prior to the last week, it would 
have been unthinkable, I think, for such a discussion to have occurred. 
But since then, it seems to me unlikely that there will be any dis- 
cussion of the jury project at which this matter is not likely to arise. 

Mr. Sourwine. You say it would have been unthinkable prior to 
last week? 

Mr. Levi. I should answer by saying that I think the correct 
answer is that, if I understand your question, we have no intention of 
discussing the contents of these recordings at the present time. 

Mr. Sourwine. Do you know what Professor Kalven is planning 
to discuss at the Loop Luncheon on Wednesday, November 2, under 
the title, “How Jurors Think’’? 

Mr. Levi. I am sure that he is not going to discuss these recordings. 

Mr. Sourwine. I think you are probably right. Do you know 
what he planned to discuss at the time this was set up? 

Mr. Levi. I can answer what I think he planned to discuss. I will 
say Mr. Kalven is here and he can state explicitly. 

Mr. Sourwine. That is right. The question was whether you 
knew. 

Mr. Levi. But I will answer the question as to what I thought he 
was going to discuss. What I thought he was going to discuss was the 
jury reaction which we have obtained through the use of what we call 
the experimental juries; that is to say, we have put a moot case on a 
tape. We have played that case to juries. The juries, of course, are 
not acting as regular juries. They know that they are not really 
deciding a case. “But they are asked to decide it, as much as they can, 
as a real jury 

We have recorded the deliberations of such juries, and we have 
through that means, tried to see whether the understanding of these 
moot juries of the case is helped by a change in the judge’s instructions, 


for example, and it is this kind of thing which I believe Mr. Kalven 
was going to discuss. 
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Mr. Sourwine. Did you ever compare the recordings of the delib- 
erations of your moot juries with the recordings of the deliberations 
of actual juries? 

Mr. Levi. This, sir, is one of the reasons why the recording in a 
limited number of cases of actual deliberations was important to us, 
and that comparison is being made. 

Mr. Sourwine. Do you take care to keep the recordings of the 
moot jury deliberations entirely separate from the recordings of the 
actual jury deliberations? 

Mr. Levt. Yes, sir. 

Mr. Sourwine. Did Professor Kalven discuss with you in advance 
the fact that he was going to talk at the Loop luncheon on Novem- 
ber 2? 

Mr. Levi. No, sir. 

Mr. Sourwine. Have you seen the advance announcement—— 

Mr. Levi. I am sorry, sir, I did not hear that. 

Mr. Sourwine. Have you seen the advance announcement of his 
talk? 

Mr. Levi. No, sir; I have not. 

Mr. SourRWINE (reading): 

‘How Jurors Think.’”’ Some interesting experiences in the law school’s 
intimate study of how juries reach verdicts, by Prof. Harry Kalven, director of 
this research project. 

Mr. Levr. I have not seen that. 

Mr. Sourwins. That appeared in Tower Topics of the University 
of Chicago, which was in the mail, I think, prior to last week. It 1s 
the September issue. 

Mr. Chairman, I think perhaps, having had reference to this, it 
ought to be ordered in the record. 

The CuHatrMAN. That will be put in the record at this point. 

(Pertinent pages of Tower Topics for September follow:) 
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SEPTEMBER, 1955 


Your invitation to 


university entertainment—culture—sports 


THE ALUMNI ASSOCIATION will bring you the cream of campus events in 
1955-56 via quadrangle parties, Loop luncheons, and suburban programs. Here 
is the first series; others will be announced at intervals. 


LOOP LUNCHEONS—Georgian Room, Carson Pirie Scott & Co., 12:15 p.m. $2.00. 


Wed., Oct. 5 “Peaceful Uses of the Atom.” A report from our physicists 
just back from the Geneva Conference. 


ee Nov. 2 J “How Jurors Think.” Some interesting experiences in the 
Law School’s intimate study of how juries reach verdicts, by 
Professor Harry Kalven, director of this research project. 


ON CAMPUS 


Sun., Oct. 30 Soccer: Chicago v. Purdue. Stagg Field. Reception with 
2:00 P.M. teams and coaches following game. Bring the family, par- 
ticularly the children. No charge. 


Thurs., Nov. 3. “The Crucible.” University Theatre’s production of the 
8:30 P.M. Arthur Miller hit. $1.50. Quadrangle Club dinner party 
before. $3.00. 


Fri, Nov. 4 Vegh String Quartet featuring Beethoven. $1.50. Dinner 
8:30 P.M. with members of the Music faculty at 6:30 p.m. $3.00. 


Wed., Nov. 9 Excavations in Iraq. Professog Robert J. Braidwood pre- 
8:30 P.M. senting the Oriental Institute’s most recent discoveries, with 
slides and exhibits fram the expedition. Dinner with Insti- 

tute staff members at 6:30 p.m. $3.00. 


Sat., Nov. 26 Pan-American Students Open House. A colorful program 
8:00 P.M. of dancing, music, and art from Latin lands at Interna- 
tional House. Come early to dine informally with students 

from all over the world. 


EurzasetH SHaw 
Chicago Program Director for 
the Alumni Association 





Check coupon on back cover and mail for tentative reservations 





(Page 63) 
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your invitation to university programs (see p. 63) 


The Atumni- Association 
5733 University Avenue, Chicago 37 


I will probably want the following reservations. Keep me posted. 


———. reservation(s) for Atomic Luncheon . . ....... Oct. 5 
ntti Segments) Ser Gesy Gandoen, wk st tc ew Nov. 2 
—__. reservation(s) for Soccer Game . ....... oss Ge 
ans Seeeeeonte) Ger “The GA” kk kk kt Nov. 3 
—_. reservation(s) for String Quartet. . ...... * . . Nov. 4 
—___. reservation(s) for Braidwood Lecture . ....... Nov. 9 
—_—. reservation(s) for Pan-American Program ..... . . Nov. 26 
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Mr. Sourwinz. Do you know, sir, where the recordings themselves 
are now? 

Mr. Levi. No, sir; I do not. 

Mr. Sourwine. Do you know where any of the transcriptions of 
those recordings are now? 

Mr. Levi. I do not specifically know. I know that they are under 
the jurisdiction of Mr. Kalven, and I think specifically, then, under 
the jurisdiction, beneath him, of Mr. Strodtbeck. 

Mr. Sourwingr. Now, can you tell us who has had access to them? 

Mr. Levi. No, I cannot, sir. Only members of the staff, I am sure. 

Mr. Sourwine. Can you tell us who played the rec -ordings or 
portions thereof at Estes Park? 

Mr. Levy. Sir, I can only report what I said before, that the request 
came to me from Mr. Paul Kitch, put in terms of Judge Phillips’ 
wishing to have them. 

Mr. Sourwine. I mean, do you know who physically—there was 
a representative of the university out there who played them; was 
there not? 

Mr. Levi. I do not know who played them. 

Mr. Sourwineg. That is all I wanted to find out. 

Do you know, sir, in how many cases the proceedings of juries or 
the deliberations of juries have been recorded? 

Mr. Levi. You mean by us? 

Mr. Sourwine. By you or anybody else, if you know of any 
other—— 

Mr. Levr. I know of no recordings by anyone else, and I am told 
that the Wichita operation resulted in the recording of 5 or 6 cases. 
I would say 6 cases, although I am told that 1 of the cases had 2 
parts to it, and that makes the sixth. 

Mr. Sourwine. It seems to me, sir, that you make a careful dis- 
tinction there. Perhaps ° you did not intend it. Do you know of any 
cases, other than the Wichita cases, in which the proceedings of juries 
or the deliberations of juries have been recorded? 

Mr. Levt. No, sir. 

Mr. Sourwine. Do you know of any State courts in which such 
recordings were made? 

Mr. Levr. No, sir. 

Mr. Sourwine. In connection with the recordings which were 
made in Wichita, do you know whether the jurors were advised that 
their proceedings were being recorded? 

Mr. Levi. Counsel, I was not in Wichita, but I am sure that the 
jurors were not advised. 

Mr. Sourwine. Were not advised. Was there any stipulation with 
respect to that matter, the question as to whether the jurors should 
be advised in connection with the permission which you obtained to 
record these jury proceedings? 

Mr. Levi. You mean, when the recordings were made? 

Mr. Sourwine. No; in the permission which you secured in ad- 
vance from judges to make the rec ordings, was there any stipulation 
with respect to whether jurors should be advised that the recordings 
were to be made? 

Mr. Levi. I will answer that question. I would like to make one 
statement first; namely, that Mr. Kitch has more knowledge about 
that than I do, and can speak in more detail. 
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The answer is that, as I understand it, Judge Phillips did first 
stipulate that the jurors be informed. 

Mr. Sourwive. That they be informed? 

Mr. Levi. That they be informed. 

Mr. Sourwive. You mean, he wanted them informed? 

Mr. Levi. Yes, sir; and that later, that stipulation—he gave his 
consent with that stipulation removed. 

Mr. Sourwine. With that stipulation removed? 

Mr. Levi. Yes. 

Mr. Sourwine. You never agreed to inform the jurors? 

Mr. Levi. At that point, we had not gone ahead with any record- 
ings. 

Mr. Sourwine. You mean—— 

Mr. Levi. In other words, that was in the period when Mr. Kitch 
was seeing what kind of an arrangement with proper safeguards 
could be set up and be agreed on or consented to by the judges. 

Mr. Sourwine. Now, let me get the picture clear. Do you mean 
that at one time you did agree that you would inform the jurors and 
subsequently thought better of it and disagreed and got the judge’s 
consent to eliminate that stipulation? 

Mr. Levi. No, sir. 

Mr. Sourwtne. Oh, what was the case? 

Mr. Levi. As I understand it, Mr. Kitch wrote a letter to Judge 
Phillips setting forth the basis on which actual recordings of jury 
deliberations under safeguards could be carried out and asked his 
consent, and Judge Phillips, as I understand it—I wish to be accu- 
rate on this—gave his consent provided the jurors were informed. 

This was an exchange of letters between Mr. Paul Kitch and Judge 
Phillips, as I understand it. 

Mr. Sourwine. Yes, sir. Then subsequently the judge relaxed 
that stipulation; is that right? 

Mr. Levi. Yes, sir. 

Mr. Sourwine. All right. Was there to your knowledge any 
agreement that the transcription or recording of the jury’s delibera- 
tions would be sealed up until all time for appeal in any individual 
“ase had passed? 

Mr. Levi. I think that Mr. Kitch’s letter has a statement to that 
effect. 

Mr. Sourwine. Doesn’t that statement necessarily imply the 
belief that what was done would have constituted ground for appeal 
or exception, if not concealed until the time for appeal had passed? 

Mr. Levi. I should not think so, but——— 

Mr. Sourwine. Then why was it stipulated that it would be 
concealed? 

Mr. Levit. I do not know. That is Mr. Kitch’s letter. I would 
say that vou were raising a legal question as to whether the consent 
of counsel would not operate, so that no matter whether they were 
looked at before or not, it would make no difference. I think the 
point was rather a different one, namely, that the trial judge should 
not be in a position of having heard the deliberations at the time when 
he might still be passing on motions which might relate to the case. 
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This is my understanding. 

Mr. Sourwine. I see. 

Dean Levi, are you familiar with the case of Clark v. United States? 

Mr. Levt. I do not know what the case is. 

Mr. Sourwine. Are you familiar with the case of McDonald v. 
Pless? 

Mr. Leyr. I am not sure from the names of the cases. 

Mr. Sourwine. Are you familiar with the case of Remmer v. United 
States? 

Mr. Levi. No, sir. 

Senator JENNER. You stated that you were employ ed in the De- 
partment of Justice between the years 1940 and 1945? 

Mr. Levi. Yes, sir. 

Senator JENNER. What were your assignments there? 

Mr. Levr. I was the head of the Consent Decree Section, at one 
point, in the Antitrust Division. I was the first assistant for a period, 
I think, of less than a year, in the War Division. I was the first 
assistant, for about a period of a year, in the Antitrust Division. 

Senator JenNeR. Did you have anything to do with the Economie 
Warfare Division? 

Mr. Levi. Yes, sir. 

Senator JENNER. What period of time did that cover? 

. Mr. Levtr. I think I was head of it as well as of the Consent Decree 
Section for about a year. 

Senator JENNER. Who was vour superior? 

Mr. Levi. You mean, in the War 

Senator JENNER. In the Economic Warfare Division? 

Mr. Levi. In the War Division, my superior was Mr. Hugh B. Cox. 
I was the first assistant to Mr. Cox. 

Senator JENNER. To whom did you report? 

Mr. Levi. Mr. Cox. 

Senator JENNER. Now, that was in nineteen hundred what? 

Mr. Levi. I think that was in 1944, if the date is correct. 

Senator JeNnNer. Were you a member of the Lawyers’ Guild 
that time? 

Mr. Levi. I do not believe so, but I 

Senator JENNER. Have you ever been a member of the Lawyers’ 
Guild? 

Mr. Levi. Yes, sir. 

Senator JENNER. Are you a member now? 

Mr. Levr. No, sir. 

Senator JENNER. When were you a member of the Lawyers’ Guild? 

Mr. Levt. I was a member of the Lawyers’ Guild from 1936, I 
believe, and sometime in the early 1940’s I ceased to be a member. 
1 do not have the precise date. 

Mr. Sourwine. Did you formally resign from the guild? 

Mr. Levi. No. I stopped paying dues, and they removed me 
from their mailing list, and I had nothing to do with them. 

Mr. Sourwine. Could you tell us why it was that you dropped 
out of that organization? 

Mr. Levi. I think there were two reasons, at least. One was that 
my interest in the Lawyers’ Guild, early in 1936-37, was interest in 











94 RECORDING OF JURY DELIBERATIONS 


the Chicago chapter, which had interested itself in the problems of 
low cost for legal aid. The second was that, around that time, in 
the early forties, there were lots of charges that were starting to be 
made about the Lawyers’ Guild. I attended no meetings of the 
Lawyers’ Guild in Washington. I did not know anything about the 
Lawyers’ Guild. I did not know what the charges were, or whether 
thev were correct or not. I preferred not to have anything to do with 
the Lawyers’ Guild. 

Mr. Sourwine. Were you a member of the National Lawyers’ 
Faculty Exchange of the University of Chicago? 

Mr. Levi. I do not know what that is, sir. 

Mr. Sourwine. Were you ever a member of the National Federa- 


tion for Constitutional Liberties? 

Mr. Levr. No, sir; 1 do not know what that is. 

Mr. Sourwine. Did you authorize the use of your name in con- 
nection with a pamphlet issued by the National Federation for Con- 
stitutional Liberties entitled ‘““Message to the House of Representa- 
tives” in January 1943? 

Mr. Levi. My answer is difficult, because I don’t know what you 
are talking about. 

Mr. Sourwine. Do you, sir, or did you know Norman Bursler? 

Mr. Levtr. Yes, sir. 

Mr. Sourwtne. Did you ever help him get a job? 

Mr. Levi. I recommended him to the University of Chicago after 
I left the Department. 

Mr. Sourwine. Is he still employed there? 

Mr. Levi. Yes; he is the law librarian. 

Mr. Sourwine. Did you know Norman Bursler to be a member of 
the Communist Party or to have been a member of the Communist 
Party? 

Mr. Levi. No, sir. 

Mr. Sourwine. Was he working under your direction in 1936? 

Mr. Levi. He n—— 

Mr. Sourwine. In 1936, was he working under your direction? 

Mr. Levi. Yes, sir. 

Mr. Sourwine. Do you or did you know George Perazich? 

Mr. Levr. I am sorry; I did not get the name. 

Mr. Sourwine. Perazich. 

Mr. Levi. The name means nothing tome. Ido not know whether 
any—any such person, so far as I know. 

Mr. Sourwine. Did you review Mr. Perazich’s Report on Econo- 
metric Society for the Harvard Law Review? 

Mr. Levi. I am certain that I did not, sir; but I do not know what 
it is that we are discussing. 

Mr. Sourwine. Did you recommend George Perazich for a job to 
assist in the preparation of a Report on the Economics of Atomic 
Power for a magazine? 

Mr. Levi. I do not believe so, sir. I do not know who the man is. 

Mr. Sourwine. If you do not know who he 1s, that answers the 
question. You have had no association with George Perazich? 
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Mr. Levi. When the name evokes nothing, it is very difficult to— 

Mr. Sourwine. All right; were you one, sir, of a group of lawyers 
who in 1948 assailed the tactics of the House Un-American Activities 
Committee as a spy hunt? 

Mr. Levi. I do not know, sir. J—— 

Mr. Sourwine. The Chicago Daily News of September 7, 1948, 
contains your name in that connection. 

Mr. Levi. In connection with what? 

Mr. Sourwine. | will show you a photostat, sir, and ask you if it 
refreshes your recollection. That article is just about the center of 
the page, about three columns over 

(A photostat was shown to the witness. ) 

Mr. Levi. That was a letter to the Daily News, and it does refresh 
my recollection. 

Mr. Sourwine. Yes. Did you sign that letter? 

Mr. Levt. I did sign that letter. 

Mr. Sourwine. Did you know the others who signed it? 

Mr. Levi. I know some of the others who signe dit. 

Mr. Sourwine. Will you tell us which of the other signers you 
knew? 

Mr. Levi. I know William H. King, Jr. I know William H. Holly, 
a Federal judge in Illinois. I know Jacob Logan Fox, a lawyer in 
Chicago. I know Walter T. Fisher, a lawyer in Chicago. 1 know 
Wilber G. Katz, a member of the faculty, at that time dean of the 
Law School at the University of Chicago, and James F. Spoerri, a 
lawyer in Chicago, and I know Ben W. Heineman, a lawyer in Chicago. 

Mr. Sourwine. Is there any name on there that you do not know? 

Mr. Levi. The problem is, I am not sure that the I. E. Ferguson is 


the one I know. Iam not sure that the William F. Clarke is the one 
I know, and I do not 


Mr. Sourwine. Do you know—— 

Mr. Levi. And I do not know—I do not think—I know of Mr. 
Ferguson, I think. I am not sure I 

Mr. Sourwrnet. Do you know a William F. Clarke? 

Mr. Levi. I see that he signed this statement. I don’t think | 
know him. 

Mr. Sourwine. No; I say do you know a William F. Clarke? 

Mr. Levi. I do not know, sir, whether I know him or not. I would 
have to say “no” at this moment, but it may be that my memory 
could be refreshed. 

Mr. Sourwine. The question is whether you know any person 
whose name is William F. Clarke. You said you did not know whether 
that was the William Clarke you know. Now I am asking you, do 
you know a William F. Clarke? 

Mr. Levi. No;no. I know ofa Mr. Ferguson. That is what I was 
saying, but as to William F. Clarke, I do not believe that I know him. 
I might know the face, but I don’t——— 

Mr. Sourwine. You are saying now that you do not know a 
William F. Clarke; is that right? 

Mr. Levi. So far as I can answer the question. 

Mr. Sourwine. Now, do you know an I. E. Ferguson? 
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Mr. Levi. | think that Mr. Ferguson is a member of the Sonnen- 
schein firm in Chicago. 

Mr. SourwIine. Yes. 

Mr. Levi. I think I have met bim. 

Mr. Sourwine. Did you know him at the time you signed that 
letter? 

Mr. Levi. I believe so. 

Mr. Sourwine. Did you know him as the former leader of the 
Communist Party of the USA? 

Mr. Levi. No, sir. 

Mr. Sourwine. Do you now know that he was a former member 
of the Communist Party, USA? 

Mr. Levi. No, sir. 

Mr. Sourwine. I will show you, sir, a picture of Mr. Ferguson 
taken from volume I of Revolutionary Radicalism, part 1, Report of 
the Joint Legislative Committee of the State of New York, investi- 
gating seditious activities. This purports to be a picture of two 
persons, one of whom, according to the caption, is I. E. Ferguson. It 
says: 

Leaders of the Communist Party of America. Tried and convicted on the 
charge of criminal anarchy upon evidence furnished the district attorney of New 
York County by this committee. 

I will ask you whether the man pictured on the right in this picture 
is the I. E. Ferguson you know? 

(A photograph was shown to the witness.) 

Mr. Levi. Counsel, I do not know him well enough to pick him 
out. I wouldn’t know. The Mr. Ferguson that I know is a very 
distinguished member of the Chicago bar, but I do not know him 
well enough to pick him out of a picture. 

Mr. Sourwine. All right, sir. 

I would like to ask, Mr. Chairman, that the text of this article and 
the picture that has been shown the witness be ordered inserted in 
the record. 

The CHarrMAN. They will be inserted in the record at this point. 

(The photograph and caption which where shown to the witness 
appear on the opposite page.) 
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C. E. RUTHENBERG AND I. E. FERGUSON 


Leaders of the Communist Party of America. Tried and convicted on charge 
of criminal anarchy upon evidence furnished the district attorney of New York 
County by this Committee; now serving sentence in State prison from 5 to 10 
years. 
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(The letter identified by Dean Levi, as published in the Chicago 
Daily News of September 7, 1948, reads as follows:) 


LETTERS TO THE EDITOR 
LAWYERS’ GROUP ASSAILS HOUSE COMMITTEE SPY TACTICS 


It should be difficult for lawyers not to criticize publicly the methods and 
procedures of the present House Un-American Activities Committee, and we 
feel a duty to do so. 

These methods and procedures constitute a grave threat to the liberties of all 
Americans, They violate fundamental principles of American jurisprudence, 
which were achieved only after centuries of history. The abuse is to use a con- 
gressional committee as a means of fixing personal guilt, in effect trying individuals 
on criminal charges without any of the traditional safeguards which the American 
system has provided. 

The committee is both judge and jury; there is no right to cross-examination; 
there is no right to produce witnesses, the rules of evidence are not applicable. 
These are rights guaranteed murderers and traitors. It is most unwise to dis- 
regard them. 

It is no answer to say that one believes that the charges made by the committee 
are true, or that communism is a grave and insidious threat, or that such hearings 
are part of a political campaign, or that “‘liberals’’? have been guilty of similar 
abuses in the past. The protections afforded by the American system are available 
to the guilty as well as the innocent and they stand as a warning not to make 
any findings as to guilt when they are absent. 

The argument that the menace of communism justifies these abuses should 
serve as a reminder that these safeguards are all the more necessary when the 
community is aroused, and if the requirements of a fair hearing are to be ignored 
because people feel deeply, then we indeed have failed in our responsibilities to 
continue an American inheritance. It is the responsibility of the American bar 
to see to it that certain minimum safeguards are maintained even during a@ war 
period. 

These safeguards do not belong to liberals alone or to conservatives alone. 
They should have nothing to do with political campaigns. They are important 
not only as matters which may determine justice in an individual case but because 
their abuse easily becomes cumulative and public opinion is not a sufficient 
protection. 

Congressional committees which do not distinguish between general matters 
to be investigated for the purpose of ascertaining the need for legislation, which 
is the province of the legislature, and attempts to fix personal guilt, which is the 
province of the court, not only violate traditional American safeguards, but they 
may make it necessary for courts in the future to restrict the scope of legislative 
inquiry. Abuse of position is not a characteristic confined to administrators. 
Those who believe that independent legislative inquiry is important should be 
deeply concerned at the long-run effects of the present Un-American Activities 
inquiry. 

Ter are these abuses justified because Congress may not have faith in the 
present administration or in the Department of Justice. These safeguards are 
not to be put aside for reasons of expediency. There is a doctrine that the end 
justifies the means, but it is a doctrine to be fought, not accepted. 

It has taken centuries to free the individual from trial by combat, trial by ordeal, 
or the judgments of prosecutor-judges acting either for the King or Parliament. 
Inquisitions cannot be justified even when the victims are guilty. Nor can they 
be justified because the inquisitors think they are necessary. 


William F. Clarke, I. E. Ferguson, Walter T. Fisher, Jacob Logan 
Fox, Ben W. Heineman, William H. Holly, Wilbur G. Katz, 
William H. King, Jr., Edward H. Levi, James F. Spoerri. 

CHICAGO. 


Mr. Sourwine. Dean, do you have, or have you had any connec- 
tion with the following organizations, at the University of Chicago, 
or on the campus of the university: The Student Lawyers’ Guild? 


Mr. Levi. There was a Student Lawyers’ Guild. I was not a mem- 
ber of it. 
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Mr. SourwineE. You were a faculty member, were you not? 

Mr. Levi. I do not believe so. 

Mr. Sourwine. I mean, you could not have been a member of the 
Student Lawyers’ Guild, because you were at the time a member of 
the faculty; were you not? 

Mr. Levi. And I do not think I had anything to do with the 

Mr. Sourwing. That is what I was trying to get. 

Students for Wallace? 

Mr. Levi. No, sir. 

Mr. Sourwinzg. Young Progressives? 

Mr. Levi. No, sir; I had nothing to do with them. 

Mr. Sourwine. Young Progressive Citizens for America? 

Mr. Levi. I do not know what that is. 

Mr. Sourwing. Labor Youth League? 

Mr. Levi. I had nothing to do with the Labor Youth League. 

I at one time made, as I recall, a report, or expressed my judgments 
as to whether the Labor Youth League should be permitted to be at 
the university, and suggested that it should not be, but I had nothing 
to do with it. 

Mr. Sourwine. The American Civil Liberties Union? 

Mr. Levi. Yes; I have contributed money to the American Civil 
Liberties Union. 

Mr. Sourwine. The Fellowship of Reconciliation? 

Mr. Levr. I do not believe so, sir. I do not know what it is. 

Mr. Sourwine. The Committee on Racial Equality? 

Mr. Levi. I do not know what that is, sir. 

Mr. Sourwine. The Politics Club? 

Mr. Levi. No, sir. 

Mr. Sourwine. The Non-Partisan Students’ League? 

Mr. Levi. No, sir. 

Mr. Sourwine. The Action Reform Coalition? 

Mr. Levi. I do not know what that is, sir. 

Mr. Sourwine. The Student Reform Party? 

Mr. Levi. No, sir. 

Mr. Sourwine. The Student-Faculty Committee for Peaceful 
Alternatives? 

Mr. Levtr. No, sir. 

Mr. Sourwine. The American Veterans’ Committee? 

Mr. Levi. No, sir. 

Mr. Sourwine. The Hillel Club? 

Mr. Levi. It happens I have not had anything to do with the Hillel 
Club. 

Mr. Sourwine. Do you know Ira Lattimer? 

Mr. Levi. I know of Ira Lattimer. I do not know him. 

Mr. Sourwine. Do you know Malcolm Sharp? 

Mr. Levi. Yes, sir; he is a member of the faculty of the University 
of Chicago Law School. 

Mr. Sourwine. Did you know he became president of the National 
Lawyers’ Guild after it had been cited by the Attorney General as a 
subversive organization? 

Mr. Levi. I know that he became president. I did not know that it 
was technically on the Attorney General’s list, but I certainly know 
that he became president. 
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Mr. Sourwine. Did he become president of that with your knowl- 
edge and approval? I mean, as dean, did he have to come to you 
before he took that job? 

Mr. Levi. He did not come to me before he took that job; no, sir. 

Mr. Sourwine. Do you or did you know Ira Kipnis? 

Mr. Levi. He was a student. 

Mr. Sourwine. Did you know him as a Communist Party leader 
among the student body of the University of Chicago Law School? 

Mr. Levi. No, sir; and I do not know that he was. 

Mr. Sourwine. Do you or did you know George Anastopolo? 

Mr. Levi. Yes; he was a student. 

Mr. Sourwine. Did you know that he had any connections with 
the Communists? 

Mr. Levi. No, sir. 

Mr. Sourwine. Was he rejected for the bar of Tllinois? 

Mr. Levi. Yes; he was. 

Mr. Sourwine. For refusal to answer questions? 

Mr. Levi. Yes; he was. 

Mr. Sourwine. What kind of questions? 

Mr. Levi. Now, Mr. Counsel, the Anastopolo case involved a great 
many questions. I am not an authority on the Anastopolo case. 
I am afraid that if—I am afraid that if I—I do not want to make a 
misstatement about this. I was not particularly involved in the 
Anastopolo case. 

Mr. Sourwine. Were you of counsel in the case? 

Mr. Levi. No, sir. 

Mr. Sourwine. Did you ever defend Anastopolo? I do not mean 
legally as counsel. I mean, did you ever publicly take the position 
that Anastopolo was right in his refusal to answer the questions? 

Mr. Levi. No, sir; I now think he was wrong. 

Mr. Sourwine. Did you know Herman Landau? 

Mr. Levi. If Herman Landau—there may be a Herman Landau 
who has been on the faculty of the University of Chicago. 

Mr. Sourwine. I speak of him. 

Mr. Levi. But I can’t say I know him. I have met him. 

Mr. Sourwine. I speak of that Herman Landau. I will put the 
question this way. It may save time. 

Do you know and have you cooperated in any way with any of the 
following members of the University of Chicago faculty who invoked 
the fifth amendment in regard to their Communist affiliations, when 
they appeared before this committee? 

Is that clear? JI am naming persons who invoked the fifth amend- 
ment when they appeared before this committee, and I am asking 
you if you know them, and if you have cooperated with them in any 
way. 

The first name is Herman Landau. 

Mr. Levi. The answer to that question is that I met some of those 
people in an official way. Since I was a member of the committee 
appointed—in fact, I was chairman of the faculty part of the com- 
mittee appointed by the chancellor to review those cases, which met 
with a trustee committee, and in that sense I have met those people. 
I don’t know whether that would be called cooperating. 


Mr. Sourwine. Are they still employed on the faculty of the Uni- 
versity of Chicago? 





RECORDING OF JURY DELIBERATIONS 31 


Mr. Levi. I am not informed. 

Mr. Sourwine. Were any of them dismissed from the faculty or 
otherwise disciplined? 

Mr. Levi. It seems to me—I do not know, sir, and it seems to me 
that statement should come from the university. I do not know. 

Mr. Sourwine. I thought you would know in view of the fact 
that you said you were chairman of a committee 

Mr. Levi. I was chairman of a committee which went into a faculty 
inquiry with a trustee committee, and I had no further connection. 

Mr. Sourwine. Did your committee make recommendations, Dr. 
Levi? 

Mr. Levi. That was handled by the trustees, and it seems to me 
there were no official recommendations made by the committee. 


Mr. Sourwine. But your committee did not make any recommen- 
dations? 


(No response. ) 

Mr. SourwineE. Do you know anything, sir, of the operation of 
any Communist group among the students of the University of 
Chicago? 

Mr. Levtr. No, sir. 

Mr. Sourwine. Do you know anything, sir, of any Communist 
group within the faculty of the University of Chicago? 

(No response.) 

The CHarrMAN. We will recess now until 2:30. 

(The prepared statement of Mr. Levi reads as follows:) 





STATEMENT BY Epwarp H. Levi, DEAN oF THE LAW SCHOOL OF THE UNIVERSITY 
oF CHICAGO 


I am happy to appear before this committee to discuss some of the aspects of 
the jury project now being conducted by the University of Chicago Law School 
and in particular that segment of the project which has recorded a limited num- 
ber of actual jury deliberations. 

Three points should be made. The first of these is this: A number of distin- 
guished and able leaders of the bar believe a study of the jury system can make a 
substantial contribution to the administration of justice, and many of these leaders 
believe that such a study may properly use recordings of actual jury deliberations. 
The second point is that the recordings of actual deliberations were carried out 
under safeguards to preserve the integrity of the jury system. The third point is 
that the jury system is a suitable and important subject for basic study, and the 
study as carried out should contribute to the strengthening—and not the weaken- 
ing—of this important American institution. 

The leaders of the American bar who have expressed their approval of the study 
of the jury system include leaders in the field of legal education and research, and 
judges and lawyers whose distinguished positions testify to their knowledge and 
understanding of the need for basic research in order to improve the administra- 
tion of justice. 

The president, the president-elect, and five of the living past presidents since 
1947 of the Association of American Law Schools have authorized the issuance 
of a statement in which they declare that they see great possible gain to our 
knowledge, to our teaching of law, to our legal system and to our machinery of 
justice in a study of the jury system which includes, under safeguards, the 
recording of actual jury deliberations. The statement is signed by Edwin D. 
Dickinson, of the University of Pennsylvania; Karl N. Llewellyn, of the University 
of Chicago; F. D. G. Ribble, dean of the University of Virginia; Robert E. 
Matthews, of Ohio University; Wesley N. Sturges, of Yale University; Maurice 
T. van Hecke, of the University of North Carolina, and Charles B. Nutting. 

The statement of the president, president-elect, and former presidents of the 
Association of American Law Schools is as follows: 

“In our opinion, a much more accurate knowledge of the actual workings of 
our jury system has long been needed. Such knowledge ought not only to make 
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clearer the solid values of that system but also to suggest measures for making 
the system work more smoothly and effectively to achieve those values. Research 
into the course of actual jury deliberations is key material and the most fruitful 
material to further these ends. Certainly if such research is done only under 
supervision of the court, and if it is done only by consent of counsel on both sides, 
and if it is done only under the seal of professional secrecy, and if, furthermore, 
not even excerpts are in any event to be published without the careful and tested 
cutting out of each name, date, locality, or other identifying mark of any sort at 
all, we then see, in the recording of a body of actual jury deliberations, not only 
no harm or danger, but on the contrary great possible gain to our knowledge, to 
our teaching of law, to our legal system and to our machinery of justice. 


“Epwin D. Dickinson, 
University of Pennsylvania, 
“Kart N. LLEWELLYN, 
University of Chicago. 
“F, D. G. Rrssie, 
University of Virginia. 
“Ropert E. Matruews, 
Ohio University. 
“CHARLES B. Nuttinc 


“Wes.tey N. Srurces, 
Yale University. 


“Maurice T. vAN HECKE, 
University of North Carolina.” 


Five judges of the Illinois Appellate Court have authorized a statement express- 
ing their confidence that the results of the jury study should contribute to the 
administration of justice. Judges Hugo Friend, John G. Lewe, Roger Kiley, 
John V. McCormick and Ulysses 8. Schwartz have authorized the issuance of 
this statement: 

‘We have long been aware and have in fact worked with the jury study now 
being conducted by the University of Chicago Law School. We believe this to 
be a most important study which should have the support of both the bench 
and bar. In our judgment, the study is being ably conducted by able people. 
It deals with a most important American institution and the results of the study 
should contribute to the administration of justice. 

“Huco M. Frienp, 
“Joun G. Lewes, 
“Rocer KI.eEy, 

“Joun V. McCormick, 
“Unysses 8. Scuowartz.” 


Judge Charles E. Clark, the chief judge of the Federal Court of Appeals for 
the Second Circuit, has authorized us to state that on the basis of the portions 
of the deliberations which he heard July 7, 1955, at the annual conference of 
the 10th judicial circuit at Estes Park, Colo., he believes the research being done 
is both important and desirable. 

Judge Herbert F. Goodrich, of the Federal Court of Appeals for the Third 
bir ey and the director of the American Law Institute, has written to me as 
ollows: 

“May I make a comment upon the study of the jury system which is being 
made by a group at the University of Chicago Law School under your general 
guidance? I would have thought that there was no doubt that a better knowledge 
of the working of the jury system was a highly desirable thing to have. Individual 
lawyers do a great deal of such investigating with regard to cases they have either 
won or lost. But the individual lawyer’s work is not correlated with that of anyone 
else and the result is that his impressions of the way juries act and why, is 
necessarily based on completely insufficient data to form a generalization. Your 
study seeks to find a sufficient number of instances on which to found a generali- 
zation. The result should be helpful. 

“Sincerely yours, 
“HERBERT F. Goopricu.” 


Five former presidents of the National Conference of Commissioners on Uni- 
form State Laws and the present chairman of the executive committee have sent 
messages approving of the jury study and the recording under safeguards of 
actual jury deliberations. These are men who have had wide experience and 
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high position in the organized bar and who know particularly well the relationship 
between basic research and improvements in the administrations of justice. They 
are Howard Barkdull of Cleveland Ohio former president of the American Bar 
Association; James C. Dezendorf of Portland Oreg. chairman of the executive 
committee of the Conference of Commissioners on Uniform State Laws; Joe C. 
Barrett former president of the Bar Association of Arkansas and former presi- 
dent of the National Conference of Commissioners on Uniform State Laws; 
Martin J. Dinkelspiel of San Francisco Calif. former president of the National 
Conference of Commissioners; John Carlyle Pryor of Burlington, Iowa, former 
president of the Iowa State Bar Association and Albert J. Harno president of 
the American Judicature Society and dean of the University of Illinois Law 
School. 

These statements are as follows: 

Howard L. Barkdull: ‘Recording of actual jury deliberations under careful 
supervision of court and with consent of counsel constitutes useful research tool 
in improving administration of justice. Successful operation of American courts 
depends on effectiveness of jury system and requires constant study for means of 
correcting all points of weakness or abuse. enefits of recording greatly out- 
weigh objections.” 

James C. Dezendorf: “If our system of Government is to be maintained and 
preserved we must conduct research on all phases of the judicial process. Re- 
search concerning the functioning of the jury cannot be conducted intelligently 
unless actual jury deliberations can be studied and reviewed.”’ 

Joe C. Barrett: “Information relating to process of jury deliberations would be 
of great help to trial lawyers and judges in pointing up areas wherein improve- 
ments would be made in presentation of evidence and in the court’s instructions 
on rules of law governing the case. Recordings of actual jury deliberations should 
play a significant part in such a study. I am impressed with this study as a 
means of pointing the way for substantial improvement in the administration of 
justice. To be of maximum value the study should have a base sufficiently 
broad to demonstrate whether there is any pattern of weakness that needs cor- 
rection.” 

Martin J. Dinkelspiel: ‘‘Having heard about recordings of actual jury delibera- 
tions made under research program of University of Chicago Law School, am 
most heartily in favor of such practical information and resulting analysis for 
benefit and education of legal profession generally. It should aid both public 
litigants and attorneys by making it possible for attorneys to properly present 
cases before juries. It willexpedite trials and save presentation of such [much] extra- 
neous matter. Do not believe sanctity of jury’s deliberations violated in manner 
recordings taken and later presented.” 

John C. Pryor: “In my opinion, research conducted respect to jury system is 
highly valuable to proper administration of justice and Wichita recording under 
circumstances reported entirely beyond just criticism.” 

Albert J. Harno: ‘TI believe study of the jury system is important and necessary 
to our understanding and improvement of the administration of justice. Such 
a study in my opinion necessarily involves consideration of jury deliberations for 
the light they are certain to shed on instructions, rules of evidence and other 
rules of law. I think that a limited body of recordings of actual jury delibera- 
tions under control of the court, with adequate safeguards as to anonymity of the 
persons and transactions concerned and with the consent of counsel furnishes an 
important, useful and proper research tool.” 

In addition, I have a statement signed by the president of the Chicago Bar 
Association, the first vice president of the Chicago Bar Association, a past president 
of the Illinois State Bar Association, and three past presidents of the Chicago 
Bar Association, stating that they see no objection, as an incidental part of an 
overall study, to obtaining the fullest information with respect to what transpired 
ina jury room. The letter is signed Augustine J. Bowe, Ferris Hurd, Erwin W. 
Roemer, Harold A. Smith, Albert E. Jenner, Jr., Andrew J. Dallstream, and J. F. 
Dammann. 

The statement reads as follows: 

“‘We believe that the jury is one of our great American heritages and institu- 
tions. Like any other American institution, and particularly institutions dealing 
with the administration of justice, it is and should be the subject of responsible 
study. 

“The study of the jury system now being made by the University of Chicago 
Law School with Ford Foundation funds is being made under such responsible 
auspices. 
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“Tn particular, where appropriate safeguards have been taken with the approval 
of the court and all attorneys to protect the rights of the litigants, and the 
anonymity of the particular proceedings, we can see no objection, as an incidental 
part of an overall study, to obtaining the fullest information with respect to what 
transpired in a jury room. It should not become a habit, but just as physicians 
observe a living patient for study, a proper development of the law calls for 
occasional firsthand observation. It should be made certain that such a sampling 
is extremely rare so that jurors shall be uninhibited in their expressions of opinions 
in the jury room. 

“Ferris Hurp, 
““AuauSTINE J. Bows, 
“ERWIN W. RoEMER, 
“Haroip A. Sir, 
“ALBERT E. JENNER, Jr., 
“ANDREW J. DALLSTREAM, 
“J. F. DAMMANN.” 


The statements of these leaders of legal education, the bench, and the bar are 
submitted to show that there are men of experience and standing in the profession 
who believe the jury system should be studied and many of them believe that the 
use of recordings of actual deliberations, as a part of such a study under proper 
safeguards, is desirable. And I should like most respectfully to suggest to the 
committee that as to the question of the propriety of the study or the use of record- 
ings of actual jury deliberations, the committee might wish to have the views of 
the American Bar Association. 

The second point is that the recordings of the actual deliberations were carried 
out under safeguards to preseive the integrity of the jury system. Only a limited 
number of recordings were made—six in all. No recordings were made of civil 
cases without the consent of counsel for each party. In two of the civil cases the 
Federal Government was a party. I am informed that the consent was given 
not by the United States attorney but by the assistant United States attorney, 
who, in fact, represented the Government in the litigation. The trial judge in 
each case placed the matter before counsel and received their consent. We were 
advised that the recording of the cases had the prior consent of the chief judge 
of the circuit. The jurors were not to be informed of the recording and there 
was to be no publicity. No release has been made by the project of the trans- 
scripts and the transcripts have been modified so as to remove personal names, 
geographical references, and identifying statements. 

I cannot testify as to the negotiations which went on in Wichita in connection 
with the securing of permission for the recordings for a limited number of cases. 
The jury project began on approximately September 1, 1952. A detailed outline 
of the projected study was prepared and widely distributed to the members of 
the bar. One criticism which the outline received was that it did not provide 
for the use of recordings of actual jury deliberations. One such criticism was 
received from Mr. Eugene Stanley of the Wichita bar and another from Mr. 
Paul Kitch of the Wichita bar. Mr. Kitch suggested that permission for such 
recordings could be obtained from the courts and adequate safeguards provided. 
Mr. Kitch stated that he was reasonably confident that the wholehearted coop- 
eration of at least several Kansas judges could be obtained. As a result we told 
Mr. Kitch that we would appreciate his making exploratory inquiries with some 
of the judges. We know that such preliminary inquiries were made by Mr. Kitch 
with Judge Hill and Judge Phillips. In March, when we first sent our representa- 
tives to Wichita, the arrangements had been made. The lawyer placed in charge 
of the Wichita operation for us in March was instructed to place himself at the 
disposal of the trial judge and to follow out absolutely any directions given to 
him by the trial judge. I am assured that he did so. 

The third point is that the jury system is a suitable and important subject for 
basic study and the study as carried out should contribute to the strengthening— 
and not the weakening—of this important American institution. 

The jury is a most important American institution. Assumptions about how 
the jury operates play a large part in shaping the rules of evidence and even in 
determining the statement of basic laws. The judges’ instructions and the 
methods of instructing are greatly influenced by assumptions concerning jury 
behavior. So is the conduct of lawyers and thus the expense and duration of 
litigation. The selection of jurors is similarly influenced. In many parts of the 
world, the jury system has been tried out and abandoned and evenin England its 
present use has been greatly curtailed. In urban centers in our own country 
where the jury system is thought to be one factor which has made for delays in 
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justice, the jury system has been under constant attack. The jury project 
believes in the jury system, and it is our hope that, out of basic research, will come 
the means for strengthening its operation. 

The jury system of course has been under constant study. Lawyers have 
always felt free to question jurors after the case to learn what went on in the 
deliberations and newspapermen frequently interrogate jurors and receive answers 
as to what went on in the jury room. The legal doctrine has not been that of 
secrecy but rather that the jurors should not be disturbed in their deliberations. 
Many methods can be devised for studying the jury system, but a central question 
with respect to all of them is whether the data so received accurately represents the 
actual operation of a jury in action. And this represents a basic question which 
basic research must answer. The recording of a limited number of actual jury 
deliberations under proper safeguards can be used to validate other methods of 
research, and this is the reason why the recording of a limited number of actual 
jury deliberations is so important to any basic study. 


We believe the jury project can strengthen the understanding of and the 
operations of the American jury. 


The use of a limited number of actual jury deliberations can contribute to the 
better understanding of the jury and to the improvement in instructions. By 
serving to validate other means of study, it can serve to improve the administra- 
tion of justice so far as the rules of evidence are concerned and the speed with 
which trials are secured or conducted. It can serve to maintain and to continue 
a great American institution. This is no doubt the reason that there are dis- 
tinguished and able leaders of the bar who are in favor of such a study, including 
the use of a limited number of actual jury deliberations under proper safeguards. 

(Whereupon, at 1:05 p. m., the subcommittee recessed, to recon- 
vene at 2:30 p. m., of the same day.) 


AFTERNOON SESSION 


The CHarrMan. The committee will come to order. 

Who is the next witness? 

Mr. Sourwine. Mr. Kalven. 

The CHarrMAN. Stand up, please, sir. 

Do you solemnly swear that the testimony you are about to give 
the Senate Internal Subcommittee of the Committee on the Judiciary 
is the truth, the whole truth, and nothing but the truth, so help you 
God? 

Mr. Katven. I do, sir. 


TESTIMONY OF HARRY KALVEN, JR., PROFESSOR OF LAW, 
UNIVERSITY OF CHICAGO, CHICAGO, ILL. 


Mr. Sourwine. You are a member of the faculty of the University 
of Chicago? 

Mr. Katven. Yes, I am. 

Mr. Sourwine. Will you give your full name to the reporter, and 
your title? 

Mr. Katven. Harry Kalven, Jr. I am a professor of law at the 
University of Chicago. 

Mr. Sourwine. How do you spell that name? 

Mr. Katven. K-a-l-v-e-n. 

I wonder if I could make one small correction in Mr. Levi’s testi- 
mony this morning, before we go ahead. He had an extra zero on 
those judges that he was talking to you about. 

The CHartrMAN. Speak up a little louder. We cannot hear you. 

Mr. Katven. I would like to make one small correction in Mr. 
Levi’s testimony. He added one extra zero inadvertently to the 
judges that he was discussing in the jury questionnaire. The final 
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number of judges was 500, not 5,000, but there were 5,000 cases in 
which the judges had returned the questionnaire to us. 
Thank you. 


Mr. Sourwine. Mr. Kalven, you make that correction to cover 
the whole field. 

Was it true that initially the questionnaires were sent out to all 
trial judges, State and Federal? 

Mr. Katven. I am not sure of that, of my own knowledge. I 
came into the project as director after that. It was my impression 
that we certainly were anxious to get as many judges as we could. 

Mr. Sourwine. He said he had 8,000. Could that have been 800? 

Mr. Katven. That sbould have been 800. He was just adding 
the zero. 

Mr. Sourwine. Five hundred were actually sending in the reports? 

Mr. Katven. Yes. There are 5,000 cases in which they have sent 
in reports. 

Mr. Sourwins. You do not know in now many instances—— 

Mr. Katven. Although I think it is possible some judges sent in 1, 
some sent in 20. 

Mr. Sourwine. I take it you do not know how many questionnaires 
were sent out initially? 

Mr. Katven. I do not, sir, although we were desirous, as I say, of 
getting as many as possible. 

Mr. Sourwine. | would like to ask, if you can, to supplement your 
testimony by trying to give us that figure, if you can find it in the 
records.! 

Mr. Katven. All right, sir, I think I can. 

Mr. Sourwine. The dean also said he would give it to us for the 
record. I presume that will be straightened out when he looks at his 
testimony. 

Mr. Katven. Yes. 

Mr. Sourwine. When were you appointed, sir, as a professor to 
the University of Chicago Law School? 

Mr. Katven. I was on the faculty, sir, since the war. I came back 
to school in 1945. I do not remember the exact date on which I 
became a full professor. I think it was around 1952 or 1953. 

Mr. Sourwine. Your study of the operations of the jury system 
has been underway since September 19, 1952? 

Mr. Katven. Yes, sir, that is correct; although, as Mr. Levi indi- 
cated, during the first year we spent most of our time in planning how 
to set it up, and I think no actual fieldwork was done. 

Mr. Sourwine. Have you been connected with it since its outset? 

Mr. Katven. Off and on. Really, I was on the original committee 
that was set up to plan the project, and the original statement that 
Professor Meltzer made, describing the prospectus for the project, 
was a statement in which I participated. Thereafter I had rather 
informal connections with the project. We had this tax project, 
Dean Levi had mentioned. 

1 In a letter to the subcommittee dated November 14, 1953, Professor Kalven said: 

“State and Federal judges throughout the United States were originally invited to participate in the 
judge-jury questionnaire study. Our best estimate is that approximately 3,500 trial judges were originally 
invited. Some 900 responded favorably, and of this group, approximately 650 have cooperated fully through- 


out the year. Asaresult, we have questionnaires covering approximately 3,100 civil cases and 2,100 criminal 
cases, or a total of approximately 5,200 cases.”’ 
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It really was not until July of this year that I became intimately 
connected with the project again. 

Mr. Sourwine. Did you assist in planning for the project before 
the application was mailed for the Ford Foundation grant? 

Mr. Katven. I think that would be an accurate statement; yes, sir. 

Mr. Sourwine. You said you were one of those who, on behalf of 
the university, applied for that grant? 

Mr. Katven. I would not know how quite to put that. I was cer- 
— interested in getting the grant and was interested in helping 
with it. 

Mr. Sourwine. Who did make the application, actually, on behalf 
of the university—the trustees, or who? 

Mr. Katven. I believe it was made directly on behalf of the law 
school, sir. 

Mr. Sourwine. In other words, the deen of the law school made it? 


Mr. Katven. But I think as law-school application; not as one 
personally. 


Mr. SourwIne. Yes, sir. 

Have you practiced law, Mr. Kalven? 

Mr. Katven. I have, for 3 years before the war. 

Mr. Sourwinr. Whete was that? 

Mr. Katven. In Chicago. 

Mr. Sourwtne. Have you had any connection or employment with 
the Ford Foundation at any time? 

Mr. Katven. No, sir. 

Mr. Sourwine. Have you had any connection with any person who 
is an official or employee of the Ford Foundation? 

Mr. Katven. Needless to savy, Mr. Hutchins was chancellor of 
the University of Chicago when I went there. So, to some degree, he 
was a friend of mine. He is a person I admire greatly. 

Mr. Sourwine. Your study of the operations of the jury system, as 
we developed a moment ago, has been underway since September 
1952. 

Now, the grant for the project was made when? 

Mr. Katven. I think in August of 1952, but I am not sure about 
that date. 

Mr. Sourwine. How long before that was the project in the 
planning? 

Mr. Katven. Again, my memory would be very untrustworthy on 
that. It seems to me we did spend a good deal of time prior to the 
finalizing of the request, and a good deal of time thereafter in finalizing 
the project. There was a good deal of difference between the original 
proposal and the final implementation of it, as a real working project. 

Mr. Sourwine. Do you know, sir, how much money has been spent 
on this jury project since its inception, down to date? 

Mr. Katven. No; I have no more precise figures on that than 
Mr. Levi had this morning, but I think his guess is a pretty good one. 
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Mr. Sourwine. I do not recall whether we asked Mr. Levi for that 
exact fioure. If we did not, will you furnish it for the record?! 

Mr. Katven. I will, indeed, sir. 

Mr. Sourwine. Do-you know the rate at which money is being 
spent on the project now? 

Mr. Katven. No. One of my problems is really to find out. Again, 
that is a figure, sir, I think we could supply you from our records, if 
you really desire it. 

Mr. Sourwine. When the project was initiated, was it necessary 
to contact certain Federal judges? 

Mr. Katven. My understanding on that, when the project was 
initiated, we talked to a great number of people, getting advice as to 
how to do it. I am sure we talked to many Federal judges, many 
Illinois judges, et cetera, and many other people. 

Mr. Sourwine. At that time was there any discussion of recording 
the deliberations in a jury room? 

Mr. Katven. Not to my knowledge, sir. 

I would suppose it would be true that there is the theoretical pos- 
sibility this must have occurred to people, but it certainly was not 
discussed as a concrete proposal. 

Mr. Sourwine. After it had been decided to attempt to record 
conversations, deliberations in a jury room, was it deemed desirable 
to contact certain Federal judges? 

Mr. Katven. Well, I really have no firsthand information on that, 
sir. I can only give you what I understand to have been the case. 

Mr. SourwineE. You were not—— 

Mr. Katven. I was not in charge of the project at that time, and 
was not intimately connected with this part of the operation. 

Mr. SourwingE. Do you have any personal knowledge as to what 
Federal judges were contacted about the matter of bugging the jury 
room? 

Mr. Katven. I certainly have the same understanding stated this 
morning, that the matter was, we were approached, rather than were 
the approachers, that Mr. Kitch and Mr. Stanley suggested this might 
be possible. 

There were discussions exploring it, but I have secondhand knowl- 
edge about this, sir, and I would really be repeating Dean Levi’s 
testimony. 


1 In a letter to the subcommittee dated November 14, 1955, Professor Kalven said: 

“The estimated amount spent on the jury study as of September 30, 1955, is $201,036.47. I attach a brief 
breakdown of the total grant. The sum covers, of course, the work of the entire project as outlined in the 
statement I submitted to the committee as a part of my testimony at the hearing.” 

The financial summary follows: 


Estimated e2 penditures as of Sept. 30, 1955 





General expenses (travel, furniture, consultants, etc ) vease Ae peateai = cbbin alee SD ae 
General research group salaries !______--- ae ad ia. ee 109, 110. 02 
Taxation expenses Sainte dhciegelertar ated ; Lhe sarin . .. 394,122.30 
ATUMrens ene os eee. SIs = intl Sed b= dds asd _.. 91, 493.39 
IT I i a Be a ecu’ poe ------- 135, 570. 40 

Total expenditures from $400,000 Ford grant... ..........-----..--..------------- . 390, 508. 64 


1 Approximately 60 percent of the general research group salaries is devoted to the jury project and 
therefore the adjusted jury expenses total is: 

Jury expenses _. coke iss cia ter aeem __....- $135, 570. 40 

60 percent of gene ral research salaries_____- coal +65, 466. 07 


Total expenses allocable to jury project - tics . 261, 036. 47 
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Mr. SourwineE. Have you seen any written stipulations or condi- 
tions in connection with the authority procured from the judges for 
making these recordings in the jury room? 


Mr. Katven. I have seen in our files the consent from Judge 
Phillips, with the proviso that the juries be told that. 

Mr. Sourwine. Do you happen to know whether any person has 
brought that correspondence here to this hearing? 

Mr. Katven. I am not sure of that, sir. 

Mr. SourwWINE. You do not have it? 

Mr. Katven. I do not have it with me, sir. 

Mr. Sourwine. Should it develop, sir, that no witness had that 
correspondence here, would you be willing to provide it for inclusion 
at this point in the record? 

Mr. Katven. I think so, sir. I am not sure. There may be some 
problems about the identity of the cases in that correspondence, or in 
all of the 


Mr. Sourwine. I am talking specifically about the correspondence 
between, on the one hand, any person connected with your project, 


and, on the other hand, any judge, about the matter of recording the 
deliberations of the j jury. 


Now, speaking in the sense only of such correspondence, would you 
undertake to furnish for the record at this point any such correspond- 
ence which, after the expiration of the hearing, had not been put in 
the record by any other witness? 

Mr. KaAtven. Yes, sir. 

(Correspondence regarding the project, as supplied by Professor 
Kalven, follows:) 


Marcu 18, 1954. 
Hon. DetMas C. HILL, 


United States Courthouse, 
Wichita, Kans. 

Dear JupGE Hii: I want to thank you most sincerely for the hospitality and 
cooperation that you extended to us yesterday. We were, of course, gratified 
to learn that you are as enthusiastic about our project as we are. 

We are proceeding with our plans on the following understanding. Mr. Arents 
will arrange with Mr. Clark, the building supervisor, to install sound equipment 
necessary to do the job we have in mind. If it appears advisable, we shall have 
someone in Wichita to attend the machine. 

It is also my understanding that we can order a copy of the trial transcript if 
we wish. You prefer to retain the sound tape of a deliberation until you have 
disposed of motions and have entered final judgment in the case. Thereupon, 
the tapes are to be shipped to us in Chicago, where they will be transcribed. The 
transcriptions will then be edited to remove any possibility of identifying the 
particular case. Only the edited version will ever be revealed to persons outside 
our immediate staff, and originals will be disposed of in accordance with your 
directions. 

Undoubtedly as this program proceeds, we shall all think of ways in which it 
can be improved. We hope that vou will give us the benefit of your thinking on 
this subject from time to time. We are honored and pleased by your cooperation. 
I look forward to seeing you again on my next visit to Wichita. 

Very truly yours, 
Victor J. STONE. 


Marcu 25, 1954. 
Hon. Detmas C. HIL1t, 


United States Courthouse, 
Wichita, Kans. 
Dear JupGe Hii: First permit me to thank you for the understanding and 
help which you extended to Mr. Victor Stone and Mr. James Ratcliffe in connec- 
tion with the jury project. We are most appreciative of your help. 
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In order to facilitate the handling of the jury project, we are making available 
for the purpose of the project in Wichita, Mr. Abner Mikva. Mr. Mikva is a 
member of my staff. He has been a practicing lawyer in Chicago, and a few years 
ago was law clerk to Mr. Justice Minton. Mr. Mikva represents the law school 
in this endeavor. He has been fully briefed on the prior arrangements. I have 
suggested to Mr. Mikva that he be present with Mr. Arents when the installation 
is made, in cooperation with Mr. Clark, the building supervisor, so that the later 
operations will move smoothly, so far as our assistance can accomplish it. It is 
our plan then, if satisfactory to you, to have Mr. Mikva available to attend the 
trial and to make whatever arrangements may be necessary. 

Again allow me to thank you for your cooperation. I think this can be a most 
important and constructive project. 

Sincerely yours, 
Epwarp H. Levi, Dean. 

Mr. SourwineE. Thank you. 

Do you know anything of a condition that, in the case where the 
juries were deliberating, that the name of the participants in those 
cases were not to be disclosed? 

Mr. Katven. Yes, sir; I understand that is a very important con- 
dition they have that they not be disclosed, which would be our wish 
not to disclose those. 

Mr. Sourwine. Who did make that condition? Did you make it, 
or was it made by a judge? 

Mr. Katven. I have no direct information on that. I imagine 
that idea would occur very quickly to both sides; that that would be 
quite appropriate. 

Mr. Sourwine. Has that condition been adhered to? 

Mr. Katven. Very strictly, sir. 

Mr. SourwIne. So far as you are concerned? 

Mr. Katven. So far as I am concerned, and so far as I know, so 
far as everyone else is concerned. 

Mr. Sourwine. Do you know whether the attorneys for the 
parties of record in these cases gave their consent to the bugging of 
the jury room? 

Mr. Katven. Again, sir, I am repeating somewhat second-handed 
knowledge, but it was my understanding in each case they did, and 
they gave their consent to the judge. 

Mr. Sourwine. Do you know who those various attorneys were? 

Mr. Katven. I do not of my own knowledge. Again that would 
seem to be an item going to identifying the cases. 

Mr. Sourwine. Would you think that if you gave those names you 
would be identifying the cases? 

Mr. Katven. I would think so, sir. 

Mr. Sourwine. Professor Kalven, what did you seek to learn 
through this project of recording the deliberations in the jury rooms? 

Mr. Katven. Well, sir, I have a statement which is a statement 
about the project generally. It is six pages, and I think it might 
make clearer than perhaps the discussion has so far how this fitted 
into 

Chairman EastLanp. I want you to answer his question, please, sir. 

Mr. Katven. I was trying to answer it. I was saying that in the 
context of the statement the function of these recordings would be- 
come much more obvious than it seems to me has been so far. 

May I offer the committee the statement for the record? 

The CHarrMAN. Yes; we will put it in the record. 

(The statement is as follows:) 
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Jury Project STaTeMENT BY Pror. Harry KALvEN, JR., UNIVERSITY OF 
Cuicaco Law ScHOOL AND THE JURY PROJECT STAFF 


The jury project of the University of Chicago Law School is a comprehensive 
study of the workings of the American jury. The project is one of three studies 
in law and its background now in progress at the law school. The two other 
studies involve commercial arbitration and people’s attitudes toward justice in 
taxation. Like the jury project the arbitration study is concerned with decision- 
making; and these two studies are viewed as complementary to each other. 

These three projects were undertaken with the deep conviction that the basic 
study of important legal institutions could make a useful contribution to the 
study of law and to the functioning of government. As law teachers we were 
particularly impressed with the pervasive impact of the jury on the very shape 
and structure of American law. The study was begun with no set of reform 
proposals but in the firm expectation that serious study would improve our 
understanding of the jury and provide useful data for those who administer the 
system and perhaps suggest ways for making the system more effective. 

On the legal side, the project is undertaking a series of special studies of jury 
law with primary emphasis on the legal and political history of the American 
jury, and a limited number of studies in the experience of other countries. The 
main emphasis of the project however, is on the collection of new basic data on 
how juries do their work. A variety of techniques are being employed and a 
prime goal of the project is the cross-checking of findings obtained by a battery 
of different techniques of investigation. The principal techniques are: The 
collection and analysis of information available in existing court records, the 
public opinion survey, the questionnaire, the study of jury behavior by posttrial 
interview, and the use of experimental cases before most juries. The recording 
of a very limited number of actual jury deliberations was undertaken as a neces- 
sary check on our other techniques of investigation. 

Among specified studies which are now in process and at various stages of com- 
pletion are the following: 

1. Questionnaires have been given to some 500 State and Federal trial judges. 
The judge is asked to record in cases which have gone to the jury how he would 
have decided the case had there been no jury. A brief description of the case, 
events at the trial, and when the jury differs, the judge’s view on why the jury 
has differed is also requested. To date, responses covering some 3,000 civil cases 
and some 2,000 criminal cases have been received and are being analyzed. This 
study goes to the important question of the frequency and nature of judge-jury 
differences. 

2. A public attitude study has been made in Peoria, Ill., among a sample popula- 
tion of persons who have served on juries recently, and a sample population made 
up of persons who have not had jury service. Attitudes and sentiments toward 
the jury and court system today are thoroughly explored. The study will enable 
us to make findings about the impact of jury service on attitude toward the jury; 
findings about the significance of the jury for the public generally; and findings 
about sources of popular satisfaction and dissatisfaction with the jury. It will 
also give us information on the degree to which the public in a moderate size city 
actually has direct contact with the court systems through jury service or other- 
wise. 

3. A companion study has been made of the jury selection system in Peoria in 
recent years. The study enables us to compare the population of actual jurors 
to the population as a whole and to assess the effect of the various steps in the 
selection process. A further companion study of jury selection has been begun 
in New York City, where excellent records for a 10-year period are available. 

4. A study is projected for the near future on the voir dire stage of the selection 
process, and point where the lawyer’s judgments as to who would and would not 
make good jurors comes into play. The study will involve, in addition to analysis 
of existing records, direct observation of the voir dire proceedings in several courts 
supplemented by interviews of the lawvers concerned. A further feature of the 
study will be an assessment of the juror’s time spent in the courtroom in contrast 
with the time spent in jury pool. 

5. With the consent of the courts involved, relatively brief interviews imme- 
diately after service have been made with some 700 jurors who have served in 
criminal cases in Chicago and Brooklyn. The study seeks primarily to find how 
first-ballot votes compare with final verdicts. Particular attention is given to 
the selective effect of a positive answer to questions relating to willingness to 
convict upon circumstantial evidence and approve a death penalty—these test 
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questions for “blue ribbon’ jurors are asked of all jurors interviewed. The 
effect of jury service on the desire to serve again is also checked further in this 
line of inquiry. A companion project for wide-scale, brief interviews with jurors 
in civil cases will be begun soon. 

6. With the cooperation of several liability insurance companies which operate 
over the Nation, a series of model personnel injury cases have been given to 
claim agents throughout the United States. The agents who are particularly 
familiar with the jury verdicts in their locale are asked to give the top figure 
they would settle for rather than go to jury trial. The study will give us syste- 
matic data on the regional variation in levels of settlement. These in turn will 
be corrected for differentials in the cost of living. The special virtue of this 
device is that it permits us indirectly to try the same case in different parts of 
the United States. 

7. A study combining use of existing court records and direct interview is also 
being planned on the waiver of jury trials. Our interest here is not only in the 
frequency of waiver, which is, of course, a direct measure of the frequency of the 
use of the jury, but also in the lawyers’ reasons for waiving or not waiving the 
jury in favor of trial by the court. This will give data on the specific values and 
functions the jury is thought to have in different types of cases. 

8. A detailed field observation of a series of some 18 jury trials has been made. 
The observer has been present throughout the trial, and has interviewed the judge 
and counsel in detail. With the consent of the court and the jurors, he has 
interviewed all members of the jury intensively after the trial. In this way 
the entire picture of a single trial can be constructed and be supplemented with 
the juror’s reactions to the trial and to the deliberations. The result, a unique 
picture of the single case in its entirety, is rich in the human quality of the jury 
endeavor. With appropriate precautions to mask the identity of the case and 
all the participants, these data are now being written up. While these 18 cases 
are of intrinsic interest as complete jury trials, they also constitute necessary 
first steps in the comparative study of how the performance of the jury is affected 
by the nature of the case given it. 

9. A major development in the work thus far has been the use of experimental 
trials with most juries. With the consent of various courts, realistic recordings 
of mock trials based upon actual trials have been played to jurors which were 
assigned to this experiment .] deliberation by the court. These deliberations 
are recorded with the knowledge of the jurors and in addition by questionnaires 
which are given to the jurors at various stages of the proceedings. For example, 
just prior to commencing deliberations they are asked to give the decision they 
would make at that time. Again, at the end of the deliberations, they are asked 
to state the decision they come to prefer. The predeliberation awards can be 
related to occupation and other background factors. Findings thus far tend to 
confirm long held beliefs of trial lawyers. The comparison of the predeliberation 
awards to the verdict and to the postdeliberation awards give data as tchow 
and how far a common point of view is worked out of the deliberation. 

By means of this experimental technique we are enabled both to repeat a single 
trial with several juries and, by comparison of the verdicts of groups which have 
heard different versions of the same trial, we are enabled to test the effects of 
given changes. As a result, a powerful technique for exploring juror behavior 
under conditions reasonably like actual trials, but also with the rigorous controls 
of experimentation, is emerging. Finally, the experimental procedure makes 
available to us [data] on a sizable number of full deliberations. 

One of the cases involves an auto accident. A second involves the liability of 
a manufacturer and retailer for a fire allegedly resulting from a defective vaporizer 
where a young child is seriously burned. A third case involves the defense of 
insanity to a charge of housebreaking. Several legal variables have been tested 
in the three cases thus far including the impact of insurance, the impact of in- 
structions to disregard insurance, the handling of lawyers’ fees, the relation of 
doubts as to liability to the amount of damages awarded, the use of special inter- 
rogatories, and other similar matters. 

The moot cases can also be given to judges as well as juries and thus provide 
additional information on judge-jury differences. In one instance the auto 
negligence case has been played for 19 judges and 30 juries. Interestingly, there 
were no statistically significant differences between actual judge and jury awards in 
this case. But while the judges equalled in variability the awards of juries, the 
judges were markedly less variable than the predeliberation awards which were 
reported by individual jurors. 

The experimental routine offers considerable promise of permitting us to follow- 
up insights and cross-check the findings gained from the direct observation work. 
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It permits the systematic testing of a very wide range of hypotheses about jury 
behavior. Additional experimental routines are being developed. 

10. The use of a very limited number of recordings of actual deliberations can 
now be placed in the context of the study as a whole. With the consent of the 
court and the lawyers representing both parties, recordings of six actual delibera- 
tions have been collected. This material is, of course, useful in suggesting ideas 
for study by questionnaire and experimental methods. Of first importance how- 
ever is the value of the actual deliberations in helping us to appraise the realism 
of the moot, the experimental deliberations. In addition, when both recordings 
and posttrial interviews are available, we are enabled to estimate the accuracy 
with which deliberations can be recreated by use of posttrial interviews. 

Mr. SourwIne. We had a statement this morning offered to the 
committee and accepted for the record, which amounted to a state- 
ment that what was done was proper. I take it your statement is 
not of that nature? 

Mr. Katvren. No; my statement is an attempt to describe what, 
in effect, the jury project has been doing, and to put this particular 
operation into the context of the project. 

I think that is relevant to your problem, sir. 

Mr. Sourwine. Again, in or out of the context of the statement, 

can you tell us briefly what you sought to learn through this project? ? 

Mr. Katven. By this project, sir; “do you mean the specific Wichita 
operation? 

Mr. Sourwine. Specifically, | mean the project for the recording 
of the deliberations in the jury rooms. 

Mr. Katven. Well, as I say, the answer to that is along this line. 
As we were making a study of the jury as such, we have our lines of 
inquiry, including the experimental jury routine Mr. Levi mentioned 
this morning, including the interviewing of jurors after trial, and 
getting an impression of what the trial was like; what their impressions 
were like, and so forth. And the chief need that we felt that we had— 
and we think we have now—is to have some final way of corroborating 
the reality, both of the experimental work and completeness and 
reality of the interview after trial. 

The point, sir, was that a limited number of real recordings kept 
with all proper precautions would give us in a sense a final test, as I say, 
of the realism of what we are doing. 

Mr. SourwiNne. You were actually primarily concerned with testing 
the realism of these moot juries that you had set up? 

Mr. Katven. I think that is the easiest way to put it. 

Mr. Sourwine. Whose deliberations you had recorded? 

Mr. Katven. That is right; you can recognize that a device like 
this quickly meets the objection that it looks interesting, but do real 
juries act like that. 

Mr. Sourwine. Did the moot jury cases contain the same com- 
ponents of the case which were actual, and which you recorded? 

Mr. Katven. To some degree; not in fact as much as I wished they 
had, just as a matter of method, but the *y contain the same kinds of 
problems. 

Mr. Sourwine. How did you accomplish that? Were you able to 
select cases which did contain those problems, or did you construct 
your moot cases, so as to match? 

Mr. Katven. We constructed our moot cases to—the matching is 
not very close, sir. I would rather not come too close to the content 
of the actual cases, but I think you can anticipate it would not be hard 
to have some common issues on the civil side of jury cases. 
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Mr. Sourwine. Which came first? The “bugging,” recording of 
actual jury deliberations, or the construction of your moot juries? 

Mr. Katven. I think they were both going on together, sir, so far 
as I know. The experimental work was the beginning. We were 
testing out—finding out how it was working. 

I am sure I had some development of it before this method of further 
testing it. 

Mr. SourwinE. Do you mean to say that when you have a case, 
an actual jury case, that you have recorded, then you would make up 
a moot case which had some of the same elements in it? 

Mr. Katven. That is right, sir, although I do not want to over- 
state the similarity. As I say, the similiarity is not such I think that 
you could recognize the real case from the moot case, but rather, 
again, if you will permit me to put it this way, on the civil side of 
jury actions, there are very many common questions that come up. 

Mr. Sourwine. It was not the other way around, that you had a 
moot case first, and then started out trying to look for a real case to 
simulate it? 

Mr. Katven. Both ways. These things were both working. We 
got ideas, certainly, from the real cases for further work on the moot 
cases. We had already started some moot cases, and that is about it. 

Mr. Sourwine. Do you know of any recording of the deliberations 
of juries in any State courts? 

Mr. Katven. No, sir; I do not. 

Mr. Sourwine. Do you know of the recording of the deliberations 
of juries in any courts, except in these 5 or 6 cases in Wichita? 

Mr. Katven. No, sir; I do not. 

Mr. Sourwine. Were these five recordings in the Federal court in 
Wichita the only recordings of jury proceedings which were planned 
as a part of your project? 

Mr. Katven. Yes, sir. This is the ambiguity about whether it is 
5 or 6 Mr. Levi mentioned this morning. 

Mr. Sourwine. You had no plan at any time to record a larger 
number? 

Mr. Katven. Well, there is this original correspondence, sir, from 
which Mr. Kitch—perhaps Mr. Kitch can talk to that point later 
in which he proposed the matter to Judge Phillips; he mentioned a 
large number of cases, but it was a much larger number, I think, sir, 
than anyone on our side had committed themselves of doing; and it 
was at that time, with the understanding that the juries would be told 
about it, and Judge Phillips had no objection to that. 

Mr. Sourwine. Whose side was Kitch on? 

Mr. Katven. I think on his own side, sir. He was interested in 
this as an independent lawyer. 

Mr. Sourwine. Was he ever on the payroll of the University of 
Chicago? 

Mr. Katven. No, sir, not to my knowledge. 

Mr. Sourwine. Ever on the payroll of this project? 

Mr. Katven. No, sir. 

Mr. Sourwine. Did he receive any compensation for the work he 
did, so far as you know? 

Mr. Katven. Just our thanks, I think, sir. 

Mr. Sourwine. Is there any connection that you know of between 


your project and a similar project carried on by the American Bar 
Association? 
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Mr. Katven. I do not know of any project like this carried on by 
the American Bar Association. 

Mr. Sourwine. Do you know of any project like this carried on by 
any other organization or association? 

Mr. Katven. No, sir. 

Mr. Sourwine. You do not? 

Mr. Katven. Well, sir, there have been many studies of the jury 
before. Empirical studies of the jury, but none that involved this 
specific recording. 

The CHarrMan. Mr. Kalven, do you believe in the American jury 
system? 

Mr. Katven. I do, very much, sir. That is the reason why I am 
interested in the study. 

The CHAIRMAN. Yes, sir. 

Do you believe that juries should deliberate in secret? 

Mr. Katven. I think on the balance, it is better, sir, if they delib- 
erate with an assurance of privacy. 

The CHatrMAN. Do you believe that the American jury system is 
one of the greatest safeguards of human liberty? 

Mr. Katven. I think I would say, ‘Yes, sir,” to that. 

The CHAIRMAN. Sir? 

Mr. KaAtven. Yes, sir. 

The CHarrMAN. You agree to that? 

Mr. Katven. Yes. 

The CHatRMAN. What would happen to that great safeguard if a 
jury’s deliberations were “‘bugged’’? 

Mr. Katven. Well, sir, I think it makes a good deal of difference 
who does the “‘bugging,”’ under what circumstances. I agree that if 
all juries were conscious of the fact that their deliberations might be 
recorded, if you will permit the phrase, by anyone whomsoever and 
for any purpose—— 

The CuarrMan. It would affect them? 

Mr. Katven. I think that is right. I think that is almost irrele- 
vant. 

The CuatrRMAN. And yet you say, for a jury, if they were conscious 
of the fact—well, do you not know that if it is done in some cases, that 
every juror is going to think, well, maybe there is a microphone in this 
room? 

Mr. Katven. I do not think so, sir. May I make one statement? 

The CHAIRMAN. You do not? 

Mr. Katven. The statement is this—— 

The CHArRMAN. Answer my question. 

Mr. Katven. The answer is, no, sir. 

The CuarrMan. You do not think that? 

Mr. Katven. No, sir. 

May I amplify my answer? 

The CuarrMANn. Certainly. 

Mr. Katven. I think the only two points to be made here are these: 
The first point, it was not contemplated it would ever be having the 
degree of publicity there presently is about this. As Mr. Levi said 


this morning, it was not clear what final disposition would be made of 
these. 
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The CHatrMAN. Do you not realize that a procedure, so at variance 
with the American system of government, is bound to be widely 
known? 

Mr. Katven. I do not think so, sir. This procedure—this was 
done 15 months ago—it seems to me it has been kept a pretty good 
secret until recently. 

The CuatrMan. Everybody in the country knows it now, do they 
not? 

Mr. Katven. Not through our efforts. 

The CHAIRMAN. Sir? 

Mr. Kautven. Not through our efforts. 

The CHarrRMAN. Regardless of whose efforts, it is known, it is not? 

Mr. Katven. In any event, I would like to get to my second point, 
which, I think, is more relevant. What is now known is that, with 
the consent of the attorneys and with the consent of the judge, and 
for scientific purposes, a few juries may from time to time be recorded. 
I see no reason why that should strike any fear in the heart of any 
juror in America. And that seems to me, at the maximum, the threat 
that has been created thus far. 

The CuHarrMan. What is the seventh amendment to the Constitu- 
tion of the United States? 

Mr. Katven. It is the amendment providing for jury trial in civil 
cases. 

The CuarrMan. Certainly. 

Mr. Katven. In cases involving the Federal Government. 

The CHarrMAN. Certainly. That means secret deliberations? 

Mr. Katven. I am not completely sure about that, sir. 

The CuarrmMan. You are not? 

Mr. Katven. Not as a matter of technical constitutional law. As I 
understand it—and I do not profess to be an expert on this point— 
it was rather unclear at the time the Constitution was adopted just 
how much jury secrecy there was. And as I understand the constitu- 
tional test for the meaning of the seventh amendment, it goes back 
to the institution as of the time the amendment was adopted. I am 
not making that as a firm proposition of law, sir. It is just my 
impression on that point. 

The CuatRMAN. Let me ask you this question—have you finished 
your answer? 

Mr. Katven. Yes, sir. 

The CHatrMAN. Did you write a letter to President Truman, 
asking clemency for the atomic spies, Rosenbergs? 

Mr. Katven. I did, sir. I have the letter with me. 

The CuHarrMANn. You say you have the letter with you? 

Mr. Katven. Yes, sir. 

The CuatrMan. Give us a copy of the letter. 

Mr. Katven. I would be pleased to read the letter. 

The CHatRMAN. You may read the letter. 

Mr. Katven. It is a somewhat long and tedious letter, but I think 
it might be—may I say, sir, that I wrote this letter to the President. 
It was as a private citizen. This letter has not been given out to 
anyone else. 

The CHarrMan. Sir? 

Mr. Katven. I wrote this letter as a private citizen to the Presi- 
dent. No copies of this letter have been given out. This copy is 
from my file. 
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The CHairnMaNn. Do you not know that the Daily Worker knew 
about it? 


Mr. Katven. The only way I know is that Fulton Lewis, Jr., had 
it on his broadcast the other night. I have no idea how the Daily 
Worker knew about it. 

The CuatrMan. Have you read the Daily Worker? 

Mr. Katven. No, sir; [ have never read the Daily Worker. 

The Cuarrman. You did know that the Daily Worker had a story 
about that letter? 


Mr. Katven. May I see the story, sir? 

The CHArrMAN. On September 25, 1952, page 8. 

(A photostat was shown to the witness.) 

The CHatrMan. Now, did you make a copy of that letter available 
to any other person? 

Mr. Katven. No, sir. 

I think I can explain the apparent confusion. The letter I am 
talking about—the letter I thought was referred to—was a letter 
which I wrote to the President on the 24th of November 1952, as a 
letter from myself, as a personal citizen, to the President. So far as 
I know, this is the only other copy—1 or 2 copies that I made for the 
file at that time. 


The CHAIRMAN. You never made it available? 

Mr. Katven. I never made it available. 

Mr. Sourwine. Would you furnish that for the record, sir? 

Mr. Katven. Yes, sir. 

(The letter referred to, dated November 24, 1952, is as follows:) 


NOVEMBER 24, 1952. 
Hon. Harry S. TRuMAN, 


President of the United States, 
The White House, Washington, D. C. 


Dear Mr. PRreEsIpEnt: I am taking the liberty of writing to you about the case 
of Julius and Ethel Rosenberg, who have been convicted under the Espionage Act, 
and given the death penalty. They have now exhausted their channels of legal 
appeal through the courts, and the death sentence will be carried out unless you 
exercise executive clemency. As alawyer and law teacher, I have some acquaint- 
ance with the details of the case, and my purpose in writing is simply to urge 
that before the death sentence is carried out, you have the appropriateness of the 
penalty carefully reviewed. 

Although there has been some public discussion about the merits of the verdict 
itself, I do not wish to raise any question on that score. I see no sufficient reason 
for doubting the verdict, and no reason for doubting that they had a fair trial. 
I am, of course, much impressed with the careful review of the case that was 
given by one of the strongest courts in the country, the Court of Appeals of the 
Second Circuit, and I am particularly impressed with the care that Judge Jerome 
Frank—for whom [| have the greatest respect—examined the various allegations 
of error made by the defendants’ counsel. 

On the other hand, I do find the sentence disquieting. The court of appeals, 
in reviewing the case, held, in keeping with a long line of precedents, that they 
had no power to review the sentence itself. The Supreme Court of the United 
States declined to hear the case. This means that, although the verdict itself 
has been subjected to very careful scrutiny, no responsible legal agency has had 
the power to review the sentence in any sense, and this means that the only human 
judgment thus far made about the sentence has been that of the trial judge him- 
self, who passed the sentence. Because of the severity of the death penalty, and 
because of the political implication of the case, it would seem to me most desirable 
that a decision of this gravity not be left to the sole judgment of one man. It is 
on this basis, therefore, that I would urge you to have the merits of the sentence 
carefully reviewed before it becomes final. 

I should like to add just a few words indicating my own basis for questioning 
the sentence. It is true that capital punishment itself in any case is under attack 
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these days, and perhaps my uneasiness stems from nothing more specific than a 
general objection to capital punishment. I shall attempt to list briefly a series 
of factors which seem to me to arise from the case itself, rather than from an 
objection to the death sentence in general. 

First, the trial judge, Judge Kaufman, in announcing the sentence set forth in 
some detail his reasons. While I realize he was in a position of unenviable 
responsibility, I cannot but feel that his statements disclose that at the time of 
sentencing, he was undoubtedly emotional and upset. Further, he states that 
the Rosenbergs are guilty of a crime worse than murder in that they have given 
the secret of the atom bomb to the Russians years ahead of time. It is not easy 
to appraise how valuable the information given by the Rosenbergs was, and it is 
true that the information had something to do with atomic energy. But it 
appears to me a gross overestimation of what they accomplished to charge them 
with giving the secret of the bomb itself. Since this factor seems to have in- 
fluenced the judge considerably in his sentencing, it makes me quite uneasy about 
the appropriateness of the sentence. 

Secondly, the sentence does seem out of line with sentences for roughly com- 
parable crimes. Although there have not been many espionage cases in American 
history, it is true that this is the first espionage case in which the death penalty 
ever has been imposed. Further, there have only been two treason cases in 
which the death penalty has been used, and there are several World War II 
treason cases in which, although information was given directly during wartime, 
sentences of less than 20 years were imposed. There is further the English 
precedent in the case of Klaus Fuchs, of a 14-year sentence, although Fuchs as 
an espionage agent was enormously more dangerous than the Rosenbergs could 
possibly have been. Finally, there is the fact that the 11 top Communist leaders 
convicted under the Smith Act with conspiring to advocate overthrow of the 
United States Government, could, under the statute, receive sentences of only 
5 years. 

Third, the Espionage Act itself does not seem to me to unequivocally authorize 
the death penalty for this sort of case. The case is unusual in that most of the 
information was given to the Russians during 1944 and 1945. At this time the 
Russians were still wartime allies. It is true that the Espionage Act speaks in 
terms of giving information to foreign governments and is thus not restricted 
to prohibiting transmission of information to hostile foreign governments. But 
the death penalty is authorized only in time of war when it is clear that a hostile 
government would be infinitely more dangerous. It does not seem to me obvious 
that the danger of giving information to friendly governments would be increased 
by the fact that we were at war. Under the theory of the statute, used in the 
Rosenberg case, the death penalty for giving information to England or Canada 
during the last war would be legally justified. I do not raise this as a technical 
legal argument, but rather as a doubt about the clarity of congressional declaration 
of policy. I would think that where the death penalty is involved, such doubts 
should be resolved in favor of the accused. 

Fourth, the treason clause of the Constitution seems to me to have some 
implications for the case. The framers of the Constitution, obviously influenced 
by bitter English experience with treason a political crime, would appear to 
have intended that it be used only sparingly in the United States, and that it 
be provided with exceptional procedural safeguard that there be two witnesses 
to the same overt act. Technically, the Rosenbergs were charged with espionage, 
not with treason. But if their crime is to be treated as sufficiently serious to 
warrant the death penalty, it would seem that they might well have been afforded 
at trial the same procedural safeguard they would have had had this been explicitly 
a trial for treason; and if these safeguards are not to be required because espionage 
is a somewhat lesser crime, then again, it would not seem too much to ask that 
the death penalty not be used for the lesser crime. I raise this, again, not as a 
technical legal point, but as the sort of a doubt which should be resolved against 
use of the death penalty. 

Finally, and simply as a matter of policy, it seems to me most unwise to begin 
using the death penalty in our fight against domestic Communists. 

I am pleased to say that my colleague on the law faculty, Prof. Malcolm 
Sharp, has read this letter and has asked to be associated with it. 

Very truly yours, 
Harry Katven, Jr. 
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The CHarrRMAN. Wait just a minute. 

In writing that letter, was that the only thing that you did on 
behalf of the Rosenbergs? 

Mr. Katven. No, sir. 

I have had an interest in the Rosenberg case from about the time 
the Court of Appeals for the Second Circuit denied the appeal. I 
have read the record myself. I think I have formed an independent 
opinion about it. Occasionally, I have talked at meetings about it. 
I have had that kind of an interest in it, sir, and I still have it, as I 
have never quite been able to make up my mind about the case. 
I find it puzzling. 

I by no means have a firm conviction of innocence or anything 
like that on the part of the Rosenbergs. On the other hand, as I 
say, the case puzzles me somewhat, leaves me a little uneasy, and 
that is it. 

The CHarrMANn. My question was, Did you do anything else in 
behalf of the Rosenbergs? 

Mr. Katven. Sir, I— 

The CHarrMan. Except write the letter? 

Mr. Katven. I am not quite sure I understand the meaning of 
that. I do not regard myself as having done anything on behalf of 
the Rosenbergs. I was interested in the case as a legal problem, 
& case—— 

The CuHarrMan. You do not think that letter was in behalf of the 
Rosenbergs? 

Mr. Katven. Well, I suppose that is true, sir. 

The CHarrMan. Well, certainly. 

This states that a delegation from Chicago, of some people associated 
with the University of Chicago, called at the White House pleading 
for clemency for the Rosenbergs. Were you one of those? 

Mr. Katven. No, sir; I was not. 

The CHAIRMAN. Yes, sir. 

So far as you know, you did nothing else in their behalf except 
write the letter, and you studied the record? 

Mr. Katven. Unless expressing an opinion at any time about the 
case is considered doing something on their behalf. 

The CHarrMan. You said you made speeches at meetings? 

Mr. Katven. No, sir. Ina very limited way. I think there were 
perhaps 2 or 3 meetings at the university, at various stages of the 
case, at which I believe I spoke. I do not have a very clear recollection 
of this. 

The meetings, I think, all seemed to me to be called in a neutral 
auspices and | regard my role primarily as making some explanation 
of the case on the law side for the public that seemed interested. 

The CuarrMan. What were those meetings? 

Mr. Katven. I am not sure I can improve my statement on that, 
sir. I do not quite remember, except I remember that on 2 or 3 
occasions there were meetings like this. 

The CHarrMAN. You do not remember whether they were student 
meetings, or whether they were organizational meetings, or whether 
they were faculty meetings? 
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Mr. Katven. I believe I can remember one meeting after the 
execution. I am not sure who called this. Mr. Urey, Mr. Sharp, 
Mr. Loomer, and myself spoke. 

The Cuarrman. Who? 

Mr. Katven. Loomer. 

The CuarrmMan. Do you know Dr. Harold C. Urey? 

Mr. Katven. I know him very well; he was my landlord for 3 years. 
I regard him as a close personal friend now. 

The Cuarrman. Did you ever attend a banquet in his honor? 

Mr. Katven. Sir, I did not get to attend a banquet. My wife, in 
fact, went in my behalf. My wife, in my behalf, did make a speech 
paying tribute to Mr. Urey on that occasion. 

The Cuarrman. She read a speech? 

Mr. Katvun. I have a copy of the speech with me. I would be 
glad to provide that for the committee. 

The CuHarrMAN. Yes; we would like to have that for the record. 

Mr. Katven. The speech, sir, is a speech to Mr. Urey. 

Mr. Sourwine. Did you, Professor, say a moment ago that you 
had never made up your mind about the Rosenbergs? 

Mr. Katven. Look; that is a hard matter to discuss. It is a com- 
plicated record. 

Mr. Sourwine. I just asked what you said a moment ago. 

Mr. Katven. All right; let me put it this way. In connection with 
the death penalty, | had some doubts about the propriety of the 
death penalty under the circumstances. I have some doubts—well, 
not ones that I can evaluate very clearly—about the quality of the 
evidence given in effect that the death penalty was imposed. It is an 
elaborate matter. I would not be unhappy to discuss it with you at 
some other time. 

Mr. Sourwine. I do not want to try the Rosenbergs. 

Mr. Katven. I do not, either, sir. 

Mr. Sourwine. I just wondered if I have heard you correctly; if 
you did say that you never finally had made up your mind about the 
innocence or guilt of the Rosenbergs. 

Mr. Katven. In the sense that I just stated it. 

Mr. Sourwine. If that is the case, sir, why did you sign a letter to 
the President of the United States stating ‘‘We appeal to you as Presi- 
dent of the United States to exercise your power and act at once to 
grant clemency to Ethel and Julius Rose ‘nberg’ Pe 

Mr. Katven. | do not really recall signing that letter. I take it 
that is the document I was just shown? 

Mr. Sourwine. This is the document we showed you, and I under- 
stood you had said you did sign it. 

Mr. Katven. It appears that I did sign it, sir. 

Mr. Sourwine. Then the question is valid: If you had not made 
up your mind about their innocence or guilt, why did you sign that 
letter? 

Mr. Katven. I think the question of clemency is a question inde- 
pendent of the question of innocence and guilt. 

Mr. SourwIneE. May this go in the record? 

The CHAIRMAN. Yes, sir; it will be admitted into the record. 

(The article as it appeared on p. 8 of the Daily Worker for 
December 25, 1952, is as follows:) 
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E1euty-N1InNE Cuicaco LEADERS Ask TRUMAN To SAVE THE ROSENBERGS 


Cuicaco, December 24.—Fighty-nine prominent Chicagoans in an open letter 
to President Truman, asked that the death sentence against the Rosenbergs be 
commuted by executive clemency, the Chicago Committee To Secure Justice in 
the Rosenberg Case learned this week. 

“You, Mr. President,” the letter states, “can save Julius and Ethel Rosenberg 
by an act of merey—by granting executive clemency, as you did a few months 
ago for a man who tried to assassinate you. 

‘‘We appeal to you, as President of the United States, to exercise your power, 
and act at once to grant clemency to Ethel and Julius Rosenberg.” 

Among the signers of the open letter to President Truman are: Prof. James 
Luther Adams, Meadville Theological Seminary; Prof. Samuel K. Allison; 
Margaret Bauer, Parkway Community Center; Janet H. Braggs, aviatrix; Dr. 
Anton J. Carlson, University of Chicago; Dr. Harmon Craig, Institute of Nuclear 
Studies; Attorney Earl B. Dickerson; Prof. Kermit Eby, University of Chicago; 
Dr. Peter Gaberman, Chicago Medical School; Rabbi David Graubert; Prof. 
Robert J. Havighurst. 

Also Prot. A. Eustace Hayden, Chicago Ethical Society; Rev. Reynolds N. 
Hoover, Ingleside Methodist Church; Attorney Sidney Jones; Assoc. Prof. Harry 
Kalven, University of Chicago Law School; Dr. Alex Kaplan; Rev. Bernard 
Loomer, dean, Divinity School, University of Chicago; Rev. George Nishimoto, 
Ellis Community Center; Rev. Victor Obenhaus; Prof. Robert Redfield; Dr. 
Curtis W. Reese, dean, Abraham Lincoln Center; Dr. Boris Rubenstein; Rabbi 
Melvin H. Rush; Prof. Malcolm Sharp, University of Chicago Law School; 
Waitstill H. Sharp; Rabbi Ralph Simon, Congregation Rodfei Zedek; Mrs. Max 
Targ; Prof. George H. Watson, Roosevelt College; Katherine Winslow; and 
Helen Wright, dean, School of Social Service Administration, University of 
Chicago. 

The Chicago Committee To Secure Justice in the Rosenberg Case announced 
that a clemency rally for the Rosenbergs will be held in Chicago during the week 
of January 5. 

Other signers were: 

Dr. William Card; Lyle Cooper, research director, CIO United Packinghouse 
Workers of America; Eugene Cotton, attorney; W. E. Cunningham, M. D.; 
Norman Dolnick, publicity director, UPWA; Evelyn Mills Duvall; Dorothy 
Osterquest; Rev. Joseph Evans, Metropolitan Community Church. 

Also Joseph P. Antonow, attorney; Roland Bailey; Rev. William T. Baird, 
Essex Community Church; Arthur Bassin, architect; Margaret Goss Burroughs, 
South Side Art Center; Rev. Royall D. Caldwell. 

Also Charles Fischer, UPWA; Rabbi G. George Fox, emeritus, South Shore 
Temple; Edward Fruchtman, attorney; Mr. and Mrs. Ben Greenspan; Rev. J. C. 
Hayes, Sr., Rust Memorial Church; Hyman J. Hirshfield, M. D.; Bert F. Hoselitz, 
associate professor of social science; Mr. and Mrs. Eli Hulbert; Leonard Karlin, 
attorney; Mrs. Kenesaw Landis II; Mrs. Fern Gayden. 

Also Mrs. Bernard Loomer; Jerome J. Lubin, M. D.; Dr. Joseph FE. Mayer; 
Irving Meyers, attorney; Rev. Leslie T. Pennington; Robert Pickus; Dr. and Mrs. 
J. D. Podore; Dr. Dale Pontius; Darrel D. Randell; Dr. Anatole Rappaport; 
Raymond L. Richman, attorney; Harry N. Richter, M. D.; Lila Rose. 

Also Philip Rubin, attorney; Morrison Sharp, Ph. D.; Ira Silber, attorney; 
Mrs. Sara Simonsgaard; Albert Soglin, [Illinois Institute of Technology; Dr. 
Jeremiah Stamler, M. D., Michael Reese Hospital; Dean John B. Thompson, 
Rockefeller Chapel; James Toman, M. D., Michael Reese Hospital; Prof. Char- 
lotte Towle; Alex 8S. Tulsky, M. D.; Mrs. Idell Umbles; Frank Wagner, Jr.; 
Harold H. Was, M. D.; Rev. Harry Walden, AME Grant Memorial Church; 
Richard P. Watt, attorney; Bernard Weissbourd, attorney; Mrs. Helen L. 
Williams, Women’s International League for Peace and Freedom; and Quentin 


Young, M. D. 

The CHarrMAN. The letter you wrote President Truman, were you 
the only one that signed that letter, or did you sign it with a number 
of others? 

Mr. Katven. No; it is a personal letter. It says in the last para- 


graph, I believe, my colleague, Mr. Sharp, has read the letter and asks 
to be associated. 
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The CuarrmMan. There were two signatures to the letter? 

Mr. Katven. I think there is only mine, sir. 

Mr. Sourwine. Then there is another letter which is covered by 
the photostat of the Daily Worker article, which was signed by 89. 
Mr. Katven. Apparently I signed it. I had not thought of that 
etter. 

The CHatrMAN. That is what I wanted to know. You signed two 
letters; is that right? 

Mr. Katven. Yes, sir; I am sure that I wrote the President per- 
sonally the letter that you have said—a letter which sets forth in 
some detail the reasons I had for writing at that time. I appear to 
have signed this general statement that counsel is referring to. 

The CuatrMan. The Daily Worker says there were 89 signatures 
to that letter. Do you remember any of the people who joined you? 

Mr. Katven. I could look at the list again and perhaps recognize 
some of them. I do not remember that. 

The CHatrMAn. Do you remember who brought it to you for your 
signature? 

Mr. Katven. No, sir; I do not, sir. 

(The witness was shown the photostat again.) 

Mr. Katven. Well, needless to say, there are many people on here 
that I know as people at the university. 

The CHatrMAN. University of Chicago people? 

Mr. Katven. At least some of them are, sir. 

The CuatrMan. Do you know any of them to be Communists? 

Mr. Katven. I certainly do not, sir. I would say there are some 
very distinguished names on this list, sir. 

The only point to the letter is the request for clemency, as I read 
the letter. 

Mr. Sourwine. Have you finished answering the chairman’s 
question as to whether you knew any of those persons or not? 

Mr. Katven. Of my own knowledge I know none of them as 
Communists, and when I was at the university I knew them not to be 
Communists, so far as one can know that. 

Mr. Sourwine. While we are on this subject, we have three other 
photostats from the Daily Worker which I believe should go in the 
record. This is from the Daily Worker of Monday, July 20, 1953. 
It is a five-column story, with the line ‘‘Chicago Educators Pledge to 
Lecture on Rosenberg Case,” and it mentions four leading educators 
who spoke at a public meeting on the University of Chicago campus, 
and names them as Prof. Harold Urey, Dr. Bernard Loomer, Prof. 
Malcolm Sharp, and Harry Kalven. That is the occasion that you 
are speaking of? 

Mr. Katven. I think that is, sir. 

Mr. Sourwine. May this go into the record? 

Chairman Eastuanp. Yes. 

(The Daily Worker story of July 20, 1953, is as follows:) 


Cuicaco Epucators PLepGE To LEcTURE ON ROSENBERG CASE 


Cuicaco.—A group of faculty members at the University of Chicago are con- 
tinuing the discussion of the Rosenberg case which, said one of them, ‘‘contains 
the most important lesson of these times.” 

Four leading educators recently spoke at a public meeting on the U. of C. 
campus, reviewing the injustice in the case. 
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‘The speakers were: Prof. Harold Urey, scientist and Nobel prize winner; Dr. 


Bernard Loomer, dean of the divinity school; Prof. Malcolm Sharp and Harry 
Kalven of the law school. 


Professor Urey presented what he called ‘‘the logic of the case,’’ showing dia- 
gramatically how many questions and reasonable doubts were left unanswered 
when the Rosenbergs went to their death. 


Stressing the fact that the crucial constitutional safeguards were violated in 
the trial, Professor Urey declared that “‘the sixth amendment is more important 


than all the atomic secrets.’”’ He was referring to the section of the Bill of Rights 
which provides for a fair trial. 
Dean Loomer declared that the execution of the couple was ‘‘a sign more of 
weakness than of strength’”’ as a symbol of the United States before the world. 
He recounted his interview with Presider.t Eisenhower when the University of 
Chicago educator headed a delegation which went to the White House to plead 
for clemency. 


“President Eisenhower knew no more of the details of this case than the man in 
the street,’”’ said Dean Loomer, “and was probably surprised at Justice Black’s 


statement that the Supreme Court had never actually reviewed the facts in the 
case.”’ 


Dean Loomer said he was struck by the fact that the President spoke as a mili- 
tary man, using military examples to support his thesis that the Rosenbergs must 
die ‘‘in order to deter the Communists.” 

Mr. Sourwine. How many speeches did you make? 

Mr. Katven. Not more than 2 or 3, sir, over this period, if my 
memory serves me right, and in the formal gatherings. 

Mr. Sourwine. What was the point of those speeches, that they 
were not guilty? 

Mr. Katven. No, sir; so far as the public meetings went, sir. In 
the first place, Mr. Urey got quite interested in the case, as you doubt- 
less know. So far as these public meetings went, I usually participated 
as a lawyer who happened to know something about the case. That 
was the role I took. 

Mr. SourwineE. You knew something about the case. What was 
the theme of the talk? You had to take a side in it, whether they 
were guilty or not guilty; did you not? 

What was the object in your speech? 

Mr. Katven. I think it was to make sure, at least, that the case 
was—in part at least to make sure that the case was presented as 
accurately on the legal side as possible. There were many matters 
in the case that I think were popularly misunderstood, and very likely 
to be misunderstood in a discussion of this sort. 

Mr. SourwIne. Your theme, then, was that there was a reasonable 
doubt as to their guilt; was it not? 

Mr. Katven. The theme, sir, I think was a reasonable basis for 
other people having some interest in the case, to form their own 
judgment about it. 

Mr. Sourwine. Did you think that there was a reasonable doubt 
of their guilt? 

Mr. Katven. I will answer that question again, as I tried to 
answer earlier, that J find it a difficult question to answer. It is a 
very complicated record. { do have respect for the review that the 
case was given below. The ‘re are some problems about new evidence 
that seemed to me not altogether satisfactory to solve, but the only 
point that J think I would make about it is in the context of the 
death sentence, and only in that context there seems to be a margin 
of doubt left in the evidence. 

The CnHartrman. You have studied the record, you asked the 
President of the United States in writing on two occasions to grant 
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them clemency; you made speeches, three speeches. You said, two 
or three speeches? 

Mr. Katven. Yes. 

The CuatrMan. Holding yourself out as an authority. 

Mr. Katven. No; I just. — 


The CHAIRMAN. Now you say that you do not know whether there 


was a reasonable doubt as to whether they were guilty or not guilty; 
is that right? 


Mr. Katven. Sir, the best statement I can make on that is again 
to say the context of the death penalty seems to me there is sufficient 
doubt, although it might not have been enough if there had not 
been the death penalty in the case to warrant scrutiny of the case, 
that is, I think, the only point I am making. 

Mr. Sourwine. Mr. Chairman, another article which appears to 
refer to this sa:ne series of speeches from the Daily Peoples World of 
August 23, 1953, page 7, a 4-column head, ‘University of Chicago 
educators continue drive to spread the lesson of Rosenberg case.”’ 

Speeches were made by Prof. Harold Urey, scientist and Nobel 
prize winner, Dr. Bernard Loomer, dean of the divinity school, 
Prof. Malcolm Sharp and Harry Kalven of the law school. 

I offer that also for the record. 

Mr. Katven. I take it that is the same meeting we have been 
talking about? 

Mr. Sourwine. The same one. 

The CHarrMAN. It will be admitted. 


(The story from the Peoples World of August 23, 1953, reads as 
follows: ) 


UNIVERSITY oF Cuicaco Epucators CoNTINUE DRIVE To SPREAD THE LESSON 
oF RosENBERG CASE 


Cuicaco.—A group of faculty members at the University of Chicago are 
continuing the discussion of the Rosenberg case which, said one of them, ‘“‘contains 
the most important lesson of these times.” 

Four leading educators recently spoke at a public meeting on the Chicago 
campus, reviewing the injustice in the case. 

Speakers were: Prof. Harold Urey, scientist and Nobel prize winner; Dr. 
Bernard Loomer, dean of the divinity school; Prof. Malcolm Sharp and Harry 
Kalven of the law school. 

Professor Urey presented what he called ‘“‘the logic of the case,’”’ showing dia- 
grammatically how many questions and reasonable doubts were left unanswered 
when the Rosenbergs went to their death. 

Stressing the fact that crucial constitutional safeguards were violated in the 
trial, Professor Urey declared that “the sixth amendment is more important than 
all the atomic secrets.’”’? He was referring to the section of the Bill of Rights 
which provides for a fair trial. 

Dean Loomer declared that the execution of the couple was ‘‘a sign more of 
weakness than of strength,’’ as a symbol of the United States before the world. 

He recounted his interview with President Eisenhower when the University 
of Chicago educator headed a delegation which went to the White House to 
plead for clemency. 

“President Eisenhower knew no more of the details of this case than the man 
in the street,’ said Dean Loomer, “and was probably surprised at Justice Black’s 
statement that the United States Supreme Court had never actually reviewed 
the facts in the case.” 

Dean Loomer said he was struck by the fact that the President spoke as a 
military man, using military examples to support his thesis that the Rosenbergs 
must die “‘in order to deter the Communists.” 


Mr. Sourwine. Here is an article from the Daily Worker of New 
York, Monday, February 14, 1955—that is this year—a four-column 
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head, “Urey Cites Role of Roy Cohn in Conviction of Sobell,’” and 
discusses a speech made by Dr. Harold Urey, in which he declared 
that “injustice had been done to Julius and Ethel Rosenberg and 
that many others in the United States today are similarly threatened.” 

The story said Dr. Urey was speaking at a banquet of more than 
700 guests in his honor, and toward the end it says ‘“‘other speakers 
included Carey McWilliams, author and editor, and Prof. 
Kalven, of the University of Chicago.” 

Do you recall that incident? 

Mr. Katven. Yes, sir; I referred to this already. That is the 
occasion on which my wife was good enough to read my speech, as 
I was not able to be there. 

Mr. Sourwine. This story was in error; that you were not there, 
that your wife was? 

Mr. Katven. That is right. 

Mr. Sourwine. Have you furnished that speech for the record, s 

Mr. Katven. I am trying to find a copy, sir; I have it with me. 

Mr. Sourwine. I think you offered it. May this go into the 
record? 

The CHarrMAN. Yes; it may. 


(The story from the ‘Daily ‘Worker of February 14, 1955, reads as 
follows:) 


Harry 


Urey Cires Roxie or Roy Coun 1N CONVICTION OF SOBELL 


Cuicaaco, February 13.—Dr. Harold C. Urey, Nobel prize scientist, expressed 
the belief here last night that injustice had been done to Julius and Ethel Rosen- 
berg and that many others in the United States today are similarly threatened. 

Speaking at a banquet of more than 700 guests in his honor, the distinguished 
physicist pleaded for people to ‘‘try to do something about this series of doubtful 
trials or quasi-judicial procedures that threaten our security as individuals living 
in a great free country.” 

Dr. Urey declared that Morton Sobell, convicted of conspiracy to commit 
espionage and serving a 30-year sentence in Alcatraz, “was not properly tried”’ 
and that ‘‘the verdict and the sentence were not justified.” 

The testimonial to Dr. Urey was held under the auspices of the Chicago Sobell 
Committee at the Hamilton Hotel. Mrs. Helen Sobell, wife of the imprisoned 
man, presented the scientist with a bound volume of scrolls inscribed with a 
tribute to Dr. Urey from prominent persons throughout the world. Among the 
signers were Robert M. Hutchins, educator, and Arnold Toynbee, British his- 
torian. 

In a detailed analysis of the Rosenberg-Scbell case, Dr. Urey declared: 

If proper trials cannot be secured for unpopular people, then it will become 
impossible to secure justice for other somewhat less popular people and so on 
until no justice is possible at all.” 

Dr. Urey criticized the use of the professional informer by the Department of 
Justice and congressional committees and cited the recent statements by Harvey 
Matusow that he gave false testimony and that Roy Cohn was in complicity with 
him. While saying that Matusow’s accusations against anyone could not be re- 
lied upon, Dr. Urey pointed out that Roy Cohn was assistant prosecutor against 
Sobell and the Rosenbergs. 

He pointed out that Sobell had been convicted on the word of an admitted 
perjurer who hoped for leniency in testifying against Sobell. 

“The concern with our basic security as a country,” he said, “has led many 
people, often in high places, to look for a scapegoat, that is, an easy way to solve 
our difficulties. That scapegoat has been spies, espionage agents, subversives in 
Government. I do not condone such agents but if all Communists and Com- 
munist sympathizers should quitely die, the foundamental insecurity of this 
country would be the same as it is now. 

“This very well justified concern for our security in a modern, dangerous world 


has led us to do things which will undermine our way of life, our form of govern- 
ment, and our freedom.”’ 
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Dr. Urey cited the Oppenheimer hearings, Dr. Condon’s clearance problems, 
the Lattimore case, passport problems, and visa problems. 
Other speakers included Carey MeWilliams, author and editor, the Prof. 


Harry Kalven, of the University of Chicago, Stephen Love, Chicago attorney, 
was dinner chairman. 


(The copy of his speech read at the dinner in honor of Dr. Urey, as 
furnished the subcommittee by Professor Kalven, reads as follows:) 


It has been one of the great privileges of my life to know and to work with 
Harold Urey. I am therefore especially grateful for the opportunity to pay my 
respects to him, publicly, on this significant occasion. 

My acquaintance with Mr. Urey began some § years ago and under not promis- 
ing circumstances. He was my landlord. It was during the first years of our 
marriage and the peak of the postwar housing shortage in Chicago. The Ureys, 
we heard through friends, were interested in renting the third floor of their 
spacious home to two bachelors. My wife and I offered ourselves as two bachelors 
and Mr. Urey, with the scientist’s readiness to adjust his hypothesis to the facts, 
accepted us. Anda very happy 3 years transpired. So fruitful was our bachelor- 
hood that our first two children were born there. Mr. Urey is perhaps the only 
landlord in Chicago, if not in history, who said, when confronted with the tenants’ 
newborn infant, “It’s wonderful to have a baby in the home again.’”’ In brief, 
if such a thing is possible, Harold Urey was even a great landlord. 

It may not be altogether irrelevant to the meaning of tonight to say also that 
Mr. Urey is a touchingly affectionate and inverested husband and father. 

If I may intrude one more personal reminiscence, I should like to go beyond 
my competence and say a word about Mr. Urey as a scientist. I recall vividly 
his returning home one summer after a trip along the Mississippi on which he had 
collected geologic specimens, which he proudly gave to his 10-year-old son, John. 
To John these stones looked like any other stones and he was puzzled by his 
father’s enthusiasm. So was I. For I had found geology in college a monu- 
mentally dull subject. But Mr. Urey began to explain his enthusiasm to us, to 
convey his sense of wonder and awe at unearthing evidence of the earth’s history 
going back millions of years and to sketch the logic of the circumstantial proofs 
of geology. Geology suddenly became alive as a most exciting quest for knowl- 
edge; and more significant, I was brought to realize what was meant by the 
scientist’s gift for pure curiosity, by his talent for following the truth about the 
universe wherever the evidence led. That, of course, is one gift which Dr. Urey 
shares with all great scientists and you did not need me to tell you about it. 

I should like, therefore, to turn to other talents which Dr. Urey has which are 
perhaps not so widely shared today: The talent for courageous participation in the 
affairs of the community and the gift of anger at injustice. 

My principal point tonight relates to Mr. Urey’s interest in the Rosenberg 
and Sobell cases and I wish to talk as a lawyer. It so happened that I was with 
Mr. Urey when his interest began and I have consulted with him steadily about 
the cases ever since. The interest began when Emanuel Bloch first came to 
Chicago in the fall of 1952 to discuss certain scientific aspects of the case with a 
group of Chicago atomic scientists. A meeting was arranged at Mr. Urey’s home 
with Fermi, Allison, the Mayers, and others present. Mr. Bloch’s immediate 
purpose was to obtain an opinion from the Chicago group that at the time David 
Greenglass gave away his information to the Russians, there was no longer any 
scientific secret left to give. He was also interested in getting their views on 
whether someone with Greenglass’ limited training could have acquired any 
useful knowledge about something so formidably technical as the atomic bomb. 
Mr. Bloch was dedicated, able, and moving in his presentation. But the scientists 
could only say that Greenglass might have given important clues to the Russians. 
Mr. Bloch thus lost his immediate point, but he gained something more important. 
He aroused Mr. Urey’s interest in the case and I can recall Mr. Urey apologizing 
for not having become interested sooner. As you all know, Mr. Urey has followed 
that interest with a scientist’s intelligence, tenacity, and curiosity and with a 
good citizen’s courage—and he follows it tonight. 

But the crucial thing for me is the way Mr. Urey reached his conclusions. 
And there is in this also a compliment to Mr. Bloch. Mr. Bloch did not attempt 
to persuade Mr. Urey to his view of the case: he simply left with Mr. Urey a 
complete copy of the transcript of the trial. It was a long transcript and it takes 
several days to read it carefully. Over a period of several weeks Mr. Urey found 
time to read through that record carefully. He checked it and he double checked 
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it, he talked with me and with Malcolm Sharp about it, and he went back to it. 
He did not join anything; he did not sign anything; he did not say anything. 
Finally, he reached his own independent judgment about the case from the official 
authoritative record of the case. Only when he had satisfied himself did he 
finally speak publicly ; and when he spoke, he spoke his own hard-won convictions, 
and he spoke because he had been deeply moved. 

There is, I think, a genuine problem posed by public discussion of great law 
cases. I find it a puzzling one in many respects. My experience with the bitter 
propaganda fights of the Rosenberg case has not made it easier for me to appraise. 
The public are not trained as lawyers; it is easy to misinterpret legal rules; it is 
easy to take evidence out of context; it is easy to be intolerant with the margin of 
error that must exist in any human administration of justice; and it is even easy 
to be self-righteously indignant on principle. There is little doubt that public 
outcry against the results of a particular case can, and does, damage the respect 
for law and its administration. There is little doubt that our system of law 
administration, all in all, is a superb and humane system and one not lightly or 
quickly to be criticized. There are, therefore, weighty reasons for going very 


slowly to join and stimulate public criticism of the administration of justice in 
particular cases. 


But however these factors weigh, in the end it is indispensable that at some 
point the citizen be free to criticize and to criticize publicly. It is indispensable 
that he not be deterred by the unpopularity of the cause, or by distaste for the 
crime charged. In the end there is, I think, no more fundamental democratic 
principle than the speaking out against an injustice where one deeply believes it 
has occurred, Ido not know how history will rank the Rosenberg case among the 
great cases of this type, but I do know that in this most hated, maligned, and 
untouchable cause of our time, Harold Urey perfectly exemplified the principle of 


responsible and courageous protest against injustice. And by so doing, he has 
made us all a little braver. 


As we grow older we discover that the great and the famous, for the most part, 
are not so different from the rest of us as we had hoped. But tonight it is our 
privilege to pay homage to the real thing—to the authentically great man. 

Senator JENNER. Going back to the seventh amendment to the 
Constitution, Mr. Kalven, you expressed an opinion, I believe, to the 
chairman of the committee on that a while ago. 

I want to ask you: Is there any question in your mind about the 
right of jury trial guaranteed by the seventh amendment encompasses 
all of the attributes of a jury trial as it was known at the time that 
amendment was written? 

Mr. Katven. No, sir; that is the correct test, sir. 

Senator JENNER. Sir? 

Mr. Katven. I say that is the correct test. 

Senator JennER. I| did not hear you. 

Mr. Katven. I agree with you; that is the legal test of the meaning. 

Senator JENNER. Then that being true, did not this include the 
absolute freedom of deliberation of the jury? 

Mr. Katven. Well, sir, I am not an expert on the law on that, as 
I was suggesting before. The law, so far as | know—and I hesitate to 
offer a judgment on the question like this—but so far as I know until 
immediately prior to that date—that is, the date of the adoption of 
the amendment—the law had been the other way. It appears to have 
been changed within a few years of that time. 

I would gather that, if there was a question raised seriously today, 
there would be a real doubt at common law, that the jury had secrecy 
of deliberations. I do not want to make a point of that. I think it 
is agreed, since the amendment was adopted, it has been the spirit 
and principle of the amendment that jury deliberations are basically 
secret, with the qualification, sir, that you know this morning that, 
of course, it is permissible, if not—well, let me say it is permissible 
and certainly customary practice almost everywhere for the lawyers 
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and newspapers to talk to jurors after cases, in that sense to find out 
what happened during the deliberations, and in that sense equally to 
upset the jurors’ serenity of mind, and so forth, in terms of dis- 
closure of the content of the deliberations being made after the deli- 
beration is over. 

Senator JENNER. After the deliberations have reached the final 
conclusion, but you know of no case except the case that vou cited 
out in Wichita where a jury’s free deliberation has been fettered by 
bugging a room? 

Mr. Katven. Sir, | want to again say I think this is an important 
distinc tion, and [| think it is not being fully appreciated here, that the 
jury’s free deliberation was not being fettered in that case, because the 
jury did not know about it. And in future cases, the jury’s free deli- 
beration is being fettered only in the sense that the juror would be 
concerned because again some judge, a judge who is primarily the 
custodian of the jury, would decide that it would be appropriate, with 
the consent of counsel, and for impartial scientific purposes, to again 
permit a recording to be made. 

Senator JENNER. Well, since this has been so widely publicized 

Mr. Katven. Well, sir—— 

Senator JENNER (continuing). What effect do you think it will have 
on the effect of free deliberation of the jury in the future? 

Mr. Katven. I think that is relatively easy to answer. 

If it was correctly publicized, I think it would have virtually no 
effect. 

Senator JENNER. Go ahead. 

The CuHarrMan. What effect would bugging 500 or 1,000 jury 
deliberations have? 

Mr. Katven. I think it—sir, I will agree that if again the auspices 
are different—if the judge does not consent—I think this is a quite 
improper practice, and I should think there was no doubt about it. 

The CuarrmMan. Whether the judge consented or not, the effect 
on the jury would be the same, would it not? 

Mr. Katven. I should think it would not be. The judge is, as I 
say—the jury is regarded as an appendage of the court. It seems to 
me whether or not the judge consents, makes the enormous and 
crucial difference here. 

The CuarirMan. Do you not know, whether the judge consents or 
not, the pressure against free deliberation would be on that juror, 
would it not? 

Mr. Katven. I do not think so, sir. If he understands what the 
situation is, he understands that a judge—— 

The CHarrMAN. Now, suppose—my question was—suppose that 
you bugged deliberations of a jury in a thousand trials of this country, 
what effect would that have? 

Mr. Katven. Sir, that is an ambiguous question until we state the 
circumstances. 

The CHarrMAN. Is it ambiguous? 

Mr. Katven. The proposition I am talking about, sir, is the proposi- 
tion that the project—— 

The CuarrMAN. I am asking you a question now. Would you not 
answer that question? 

Mr. Katven. Sir, it depends entirely on whether the court has con- 
sented for impartial, scientific purposes, or not. 
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The CHarrMan. Is it not true—is it not true that you have planned 
to bug the deliberations of juries in 500 to 1,000 cases? 

Mr. Katven. No, sir; it is clearly not. I understand— 

The CHarrMan. That is not true? 

Mr. Katven. That is not true, sir. Let me explain the answer. 

There is this proposal. Mr. Kitch can talk to this, as l say. Mr. 
Kitch, I think, will indicate more ambition about this in some ways 
than we had, but the proposal was that—stating a number as large as 
500, with the condition that the jury know about it. At no time, 
when that condition was removed, was it ever contemplated to do 
more than a handful of cases. 

The Cuatrman. No more than a handful of cases? 

Mr. Katven. That is right, sir; and to do them for the sake of 
evaluating our other observation work on the jury. 

The CHAtrRMAN. I am going to read to you from a speech made 
todax in St. Paul, Minn., by the Assistant Attorney General, Warren 


E. Burger. I want you to state then whether his statements are true 
or false: 


A Justice Department official charged today that the University of Chicago 
Law School plans to eavesdrop on 500 to a thousand juries during its research 
project into the American jury system. The planting of the microphone in 
Wichita, Kans., jury room was only the first step in a study of ‘“‘very sweeping 
proposals.” 

Mr. Katven. Sir, I would say that that statement is truly false. 
The Department of Justice has good reason to know what the facts 
are. 

Senator Jenner. May I ask a question, Mr. Chairman? 

The CHAIRMAN. Yes, sir. 

Senator JENNER. Why is your study only concerned with civil 
procedure? Are you not interested in a scientific study of criminal 
procedure? 

Mr. Katven. We are studying criminal cases, too. 

Senator JENNER. Why did you only bug civil trials; why did you 
not bug some criminal trials? 

Mr. Katven. I will confess, sir, because of a generally recognized 
difference between criminal and civil cases; and because of the gen- 
erally recognized importance of the jury on the criminal side we, 
perhaps, had some additional hesitation about that. 

Senator JENNER. Then your scientific study would be lopsided, in 
any event; would it not? You would not know what a jury was think- 
ing on &@ criminal trial, but you would know everything connected with 
the civil trial—would that not be one-sided—this is to be an objective 
study, was it not; you are supposed to bring in all juries, both criminal 
and civil. 

Mr. Katven. That is right, sir. And we had not decided definitely 
the question raised about whether it would be appropriate to do it in 
a criminal case. Personally, 1 would think so. 

Senator JENNER. You thought it appropriate to do it in the civil 
case? 

Mr. Katven. I would think so; in the criminal case, under the same 
circumstances. 

Senator JENNER. Under the same circumstances? 

Mr. Ka.Lven. Yes, sir. 


Senator JENNER. Do you plan to go on with that in criminal pro- 
cedures? 
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Mr. Katven. We have had no immediate plans for some time 
now to go ahead. We are digesting the material that we have. I 
would not say that we are foreclosing the possibility of doing addi- 
tional work like this, if the opportunity, with the consent of the 
court, with appropriate safeguards, arises. 

Senator JenNeR. In other words, then, everybody is on notice in 
this country that, sometime in the future, a criminal jury may be 
bugged for the scientific study of the research fund granted to the 
University of Chicago; am I to understand that? 

Mr. Katven. Sir, again they are on notice that if a court deems it 
appropriate, and if we deem it worthwhile, from the point of view— 
from our research at that time, that that possibility is considered. 

Senator Jenner. That is all I want to know. 

Go ahead. 

Mr. Sourwine. Will you clarify your testimony of a moment ago. 
Did I hear you correctly? I thought I heard you state that, at no 
time after the condition that juries should be advised was withdrawn, 
was there any consideration of eavesdropping on more than a very 
few, a handful, of cases; is that right? 

Mr. Katven. That is my understanding, sir. 

As I say, Mr. Kitch can talk more directly to the arrangements. 

Mr. Sourwine. That condition was withdrawn before there was 
any actual bugging of juries; was it not? 

Mr. Katven That is correct. 

Mr. Sourwine. So it is your statement, I take it, that, at no time 
after the eavesdropping on the juries in Wichita, was any considera- 
tion given to doing it anywhere else with any other jurors? 

Mr. Katven. I am not quite sure I understand that question, sir. 

Mr. Sourwing. You stated that no consideration was given to 
doing it anywhere else after this condition was withdrawn? 

Mr. Katven. No, sir. I said only that after we had done the 
Wichita cases; in fact, I cannot talk merely for this entire period, but 
for the period of the project I am most familiar with, there has been 
no immediate plans to do this again. 

Mr. Sourwine. It seems to me you are hedging a very positive 
statement that you made a moment ago. I want the record to speak 
clearly. 

Mr. Katven. I do, too, sir. 

Mr. Sourwine. Let us go back again. 

Did you not testify, and reiterate your testimony when I asked 
you about it, that, after the condition expecting notificat:on of jurors 
had been withdrawn, there was no further consideration of bugging 
any but a mere handful of juries? 

Mr. Katven. But a mere handful; that is correct. 

Mr. Sourwine. And you stated that the condition had been with- 
drawn before there was any bugging of juries in Wichita or anywhere 
else? 

Mr. Katven. That is correct, sir. 

Mr. Sourwine. Does not that necessarily mean that after the 
Wichita cases there was no consideration of bugging any other juries 
anywhere else? 

Mr. Katven. No, sir. We might still have considered doing a 
few more cases, it seems to me. 

Mr. Sourwine. In other words, you did not have a handful? 
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Mr. Katven. Did not have what? 

Mr. Sourwine. You did not have a handful? 

Mr. Katven. Possibly; there are five fingers on each hand. 

Mr. Sourwine. That is correct. That is the difficulty of using a 
term that has not been defined. 

What do you mean by a handful—s or 10? 

Mr. Katven. What I mean, sir, is the number in that vicinity. 

Mr. Sourwine. Then you are saying now that there might have 
been consideration given to eavesdropping on some more juries some- 
where else? 

Mr. Katven. That is right, sir. 

I am not sure that everyone on the project sees exactly as I do on 
this, since I am making two statements. One is that in terms of our 
actual plans there were no plans to do this again in the immediate 
future. Secondly, my own point of view about this, which I am not 
sure is, as I say, completely a unanimous one, is that I would be in 
favor of doing this in a very limited additional number of cases. 

Mr. Sourwine. But you are testifying now that, after the Wichita 
cases, there might have been consideration to doing it in some other 
cases? 

Mr. Katven. That is right, sir. And that remains true today. 

Mr. Sourwine. And you do not know in how many other cases? 

Senator JENNER. May I ask a question at this point? 

The CHAIRMAN. Yes. 

Senator JENNER. You make the statement “in the immediate 
future.” This project, as I understand, has been going on for 3 
vears. Dean Levi has testified that it will probably take 4 more 
vears. You have just recently got another million dollars to continue 
this study. 

What do you mean by saying that Jin “the immediate future’ you 
do not intend to bug any more jurors? You mean the next 6 months 
or the next year of 4 years? 

Mr. Katven. To go back to my statement here, I was probably 
talking about something like the next year. It seemed clearer that 
within the next year we would not do this. Beyond that, sir, depends 
on a great number of other factors. It depends on the availability 
of the opportunity, of course. It depends on the state of our own 
data and the need for this, and we had not simply made a final decision 
one way or the other about it. That is all I am trying to indicate. 

Senator JENNER. Proceed. 

Mr. Sourwine. I just wanted to make that last point clear. 

You say ‘‘Consideration for doing it in some other cases,”’ and you 
do not know precisely how many? 

Mr. Katven. That is right. 

Mr. Sourwine. Am I right? 

Mr. Katven. I see no way of really answering that question more 
precisely. 

Mr. Sourwine. Then if that is the case, then you cannot say, can 
you, that it is not contemplated to do it in any particular number of 
cases? 

Mr. Katven. That is right, sir; except the thousand, I think, 
would be a little excessive 

Mr. Sourwine. You think a thousand would be excessive? 

Mr. Katven. Yes, sir. 

69040—55——5 
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The CHarRMAN. Would 500 be excessive? 

Mr. Katven. From my point of view, very much. 

The CHAIRMAN. Would 200 be excessive? 

Mr. Katven. Yes, sir. 

The CHarrMANn. What number would you say? 

Mr. Katven. Personally, I am talking about, sir, another 5 or 10 
cases. 

As I say, I do not want to make this a binding statement on the 
project. This happens to be my own view about the matter at this 
time. 

The CHatrRMAN. That is over the next year, you say? 

Mr. Katven. No. Over the next year, sir, if our plans had gone as 
projected, I think it is very doubtful we would have done any more 
cases. There were no concrete plans for doing any. 

The CHarrMan. I will guarantee you that you will not do any 
bugging after Congress passes some legislation. 

Mr. Katven. I admit, sir, the situation has changed somewhat. 

The CHarrRMAN. I will say it has. 

Mr. Sourwine. Professor Kalven, if I heard you correctly, you 
used the phrase, ‘‘the generally recognized importance of the jury in 
criminal trials’? 

Mr. Katven. That is right. 

Mr. Sourwine. Would you say the importance of the jury in civil 
cases is not generally recognized? 

Mr. Katven. No, sir. I would say that the importance of the 
jury in criminal cases is recognized more widely; that I really have 
an eye to the fact that in many areas civil litigation, as you know, the 
jury is very frequently waived now by the parties. We have the 
phenomena in England of having the jury almost disappear in personal- 
injury litigation. And as I read the literature, it seems to me that 
while some people have been willing to say that the jury may not be 
the most effective institution on the civil side, I have never seen 
anyone make that statement on the criminal side, because I think its 
role is different. 

I think, in that sense, it has a more important role on the criminal 
side, and that is the difference I was referring to. 

The CHatrMAN. Where has there been an attack on the jury system? 

Mr. Katven. Sir, there has been an attack on the jury system for 
the last hundred years in America. I have a memorandum. 

The CHarrMAN. Well, you know, there has been no real attack on 
the jury system—— 

Mr. Katven. Sir, I have a— 

The CHAIRMAN (continuing). In civil cases, do you not? 

Mr. Katven. I do not know that, sir. 

The CHarrMan. How? 

Mr. Katven. I have a memorandum here which was prepared for 
another purpose, that I would be delighted to submit to the commit- 
tee, which reviews the debate on the jury system which has been 
going on for at least a hundred years. 

The CuarrMaANn. Now, as a matter of fact, there has been no sub- 
stantial attack, do you not realize that? 

Mr. Katven. I may be making the mistake an academician makes. 
I am talking about articles, literature of the kind of stuff that we read. 
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The CHarrMan. I understand. There has been no substantial 
attack; you know that. 

Mr. Katven. What I meant, sir, was many criticisms, some of 
them extremely vigorous, have been voiced on the jury, and— 

The CHarrMan. It has not been attacked, has it? 

Mr. Katven. It has been a qualified—Leon Green, Jerome Frank— 
I find this memorandum quite interesting, sir, because the thing is 
that, in many ways, the arguments that were made in 1840 are 
repeated today. And for every attack, it seems to me there is at 
least as good a defense. 

The only other point I would make on this, sir, it does seem to me 
that the jury on the civil side has been subjected to some interesting 
modifications, in recent years, particularly in terms of size and the 
unanimity rule. In that sense, if you regard the reduction of the 
number of jurors as at least a change in the attitude toward the jury, 
there is some evidence of that, at least. 

Mr. Sourwine. May we have your memorandum for the record? 

Mr. Katven. You may, indeed, sir. 

Mr. Sourwine. May it be admitted? 

The CHarrMAN. Yes, sir. 

(The memorandum referred to, regarding the jury system, reads as 
follows:) 


MEMORANDUM REGARDING JURY SYSTEM 
[Footnotes hereto are those of the author] 


Purpose of this memorandum is to briefly tell what the debate over the jury 
system had been about. The central arguments advanced in favor of the jury 
are presented first, followed by a presentation of the arguments which have been 
advanced against the jury. The last section of the discussion deals with certain 
peculiarities of the debate over the jury system in criminal cases. The arguments 
in the first two sections are for the most part directed for and against the jury 
system in both civil and criminal cases. Exceptions are obvious. 

Certain general characteristics of the debate should be noted at the outset. 
These are as follows: 

First, the debate has been extremely bitter. The attackers of the jury have 
been especially violent (e. g., Sebille, Trial by Jury: An Ineffective Survival, 10 
A. B. A. J. 53 at 55 (1924)): 

‘Too long has the effete and sterile jury system been permitted to tug at the 
throat of the Nation’s judiciary as it sinks under the smothering deluge of the 
obloquy of those it was designed to serve. Too long has ignorance been permitted 
to sit ensconced in the places of judicial administration where knowledge is so 
sorely needed. Too long has the lament of the Shakespearean character been 
echoed, ‘Justice has fled to brutish beasts and men have lost their reason.’ ’ 

Second, the debate assumes that the alternative to jury trial is judge trial and 
much of the debate is concerned with the respective merits of judge versus jury 
trial. It might justifiably be said that the debate has put judges on trial as much 
as the jurors. 

Third, the debate has been going on for a long time (at least since 1780) and 
the arguments which were advanced pro and con haven’t changed much in the 
interim, Nor, contrary to my first impression, does there seem to be any particular 
period in which the debate grows hotter or colder. It has always been a hot 
debate.! 

Fourth, most of the literature deals with reforms which might be adopted rather 


than calling for outright abolition of the jury or for its retention without any 
reform. 
|! E.g., Deady, Trial by Jury (17 Am. L. Rev. 398 at 399 (1883)): 

“Still in these days of progress and experiment, when everything is on trial at the bar of human reason or 
conceit, it is quite the fashion to speak of jury trial as something that has outlived its usefulness. Intelligent 
and well-meaning people often sneer at it as an awkward and useless impediment to the speedy and correct 
administration of justice, and a convenient loophole for (400) the escape of powerful and popular rogues. 
Considering the kind of jury trials we sometimes have in the United States, it must be admitted that this 
criticism is not without foundation.”’ 
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Fifth, the literature is immense. There must have been more than 300 articles 
written on the subject in the past 100 years. 

Sixth, the use of the jury in civil cases has been argued over much more than 
the use of the jury in criminal cases. See the third section of this memo. 


I. ARGUMENTS ADVANCED IN FAVOR OF JURY 


1. The jury minimizes the possibility of bias and corruption and also protects the 
courts from suspicion of corruption 2 

Some branch of this argument is either explicitly or implicitly contained in 
all of the literature written in defense of the jury. Alexander Hamilton con- 
sidered it to be “the strongest argument”’ that could be made in favor of trial by 
jury in civil cases: 

“The excellence of the trial by jury in civil cases appears to depend on cir- 
cumstances foreign to the preservation of liberty. The strongest argument in 
its favor is, that it is a security against corruption. As there is always more time 
and better opportunity to tamper with a standing body of magistrates than with 
a jury summoned for the occasion, there is room to suppose that a corrupt in- 
fluence would more easily find its way to the former than to the latter. As 
matters now stand, it would be necessary to corrupt both court and jury; for 
where the jury have evidently gone wrong, the court will generally grant a new 
trial, and it would be in most cases of little use to practice upon the jury, unless 
the court could be likewise gained. Here then is a double security; and it will 
readily be perceived that this complicated agency tends to preserve the purity 
of both institutions. By increasing the obstacles to success, it discourages 
attempts to seduce the integrity of either. The temptations to prostitution 
which the judges might have to surmount, must certainly be much fewer, while 
the cooperation of a jury is necessary, than they might be, if they had themselves 
the exclusive determination of all causes’’ (the Federalist, No. LX XXIII) 

Another more or less representative statement of the argument is found in 
Wilkin, The Jury: Reformation, Not Abolition, 154 (1930): 

“Tt minimizes the possibility of corruption. It is much more difficult to bring 
improper influence to bear upon a constantly changing body of citizens than 
upon a permanent commission. A litigant has no exact information as to the 
personne! of the jury until the time of trial, and then the jury is under the pro- 
tection of the court. And this practice does not only tend to prevent corruption 
but it also tends to prevent suspicion of corruption. And as has been said, ‘It 
is just as important that our courts should be believed to be honest as that they 
should actually be so.’ ”’ 

A more sophisticated form of the argument that the jury is a protection against 
bias and corruption is made by Hall, The Present Day Jury: A Defense (10 A. B. A. 
J. 111 at 114 (1924)), namely, that (a) ‘‘The prejudices of one or more judges are 
worse than the prejudices of 12 men’’ because the jurors’ prejudices will be 
modified as a result of discussion; and (6) judges are more likely to be biased 
than jurors because (i) judges will often have personal feelings in favor of or 
against particular lawyers which will influence their judgment (whereas the jurors 
won’t generally know any of the lawyers); (ii) judges, with typically large circles 
of friends and acquaintances, will often meet such people in court and will be 
influenced by such personal considerations (whereas the jurors won’t often know 
the litigants); and (iii) judges, where elected, are obliged to do political favors 
for their supporters and are ever under the temptation to appease their constitu- 
encies (whereas jurors don’t have to appease anybody). It can also be said, 
although I haven’t found it anywhere, that judges, whether with or without life 
tenure, like to be popular in the community and/or within certain classes of the 
community and that they are for this reason always liable to decide cases so as 
to become or remain popular. 

Certainly the most eloquert statement of the notion that jurors will be less 
likely to be biased or corrupt than judges is that of Corbin, The Jury on Trial 
(14 A. B. A. J. 507, 511-512 (1928)): 

‘‘(Jurors) are not individually subjected to the light of public scrutiny. They 
have not reached their position by political tavor or popular vote. They are under 
no proclivity to justify their views with particular classes or individuals in the 
community. They have no constituency to appease. Chosen by lot, sitting in 
only a few cases, perhaps only 2 or 3, they hear the (512) various stories, render 

2 The simple answer given in the debate is that judges are not corrupt, citing equity, probate, continental 


practice (e. g., Bullivant, 60 Am. L. Rev. 938 at 951). Or that we need better judges or that the problem 
arises because some judges are elected. See references cited in functions. 
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their decisions and are gone * * *. The result is to relieve the system, so far as 

human ingenuity possibly can, from the field of outside influence. It lifts from 

their shoulders all possible considerations of fear and favor. It approaches a 

standard of impartiality nowhere else attained in any system of jurisprudence.” 

2. The jury keeps the administration of the law in accord with the wishes and feelings 
of the community 


This argument is advanced in almost every article defending the jury which 
I have examined. (E. g., Wyzanski, A Trial Judge’s Freedom and Responsibility, 
65 Harv. L. Rev. 1281, 1285-86 (1951); Curtis, The Trial Judge and the Jury, 
5 Vand. L. Rev. 150, 166 (1952); Wigmore, A Program for the Trial of a Jury 
Trial, 12 J. Am. Jud. Soc. 166 (1929)). Perhaps the classical expression of this 
notion is that of Pound, Law in Books and Law in Action (44 Am. L. Rev. 12, 
18-19 (1910)): 

‘“‘Where in a particular cause there are peculiar considerations of mitigation 
or circumstances requiring exercise of a dispensing power, the power of juries to 
render general verdicts needs only a little help from alienist theories of insanity 
to enable a verdict to be rendered which will accord with the moral sense of the 
community. Here again, as in the case of the ‘third degree,’ the law is often 
too mechanical at a point requiring great nicety of adjustment. And the tendency 
to extend the scope of jury lawlessness, manifest in almost all jurisdictions, 
indicates that there are many points where a readjustment or a better adjustment 
must be had. For instance, legislation making questions of negligence in all 
‘ases matters wholly for the jury is beoming common.” 

See also, Justice Holmes, Law in Science and Science in Law (12 Harv. L. Rey. 
443, 459-460 (1889)): 

‘One reason why I believe in our practice of leaving questions of negligence to 
(the jury) * * * is what is precisely one of * * * (its) gravest defects from the 
point of view of (its) theoretical function: that (jurors) * * * will introduce into 
their verdict a certain amount—a very large amount, so far as I have observed 
of popular prejudice, and thus keep the administration of the law in accord with 
the wishes and feelings of the community.”’ 

A related point, suggested by Pound, Law in Books and Law in Action (44 Am. 
L. Rev. 12 at 19 (1910)), is that jury lawlessness is much more necessary in a coun- 
try like the United States where the Government is not as responsive to the wishes 
of the people as it is, for example, in England, where a parliamentary system pre- 
vails and the Government can get turned out of office at any time. Pound might 
have gone on to say that the United States in a Federal rather than a unitary sys- 
tem, that our people are not as homogeneous in outlook as they are in England, 
that our economic system is more diversified, etc., all of which circumstances make 
for more conflict among interests and values and resulting conflicts between ‘‘the 
law’’ and the feelings of particular communities whose citizens can only defend 
themselves through juries composed of their own members. 

I should add that a corollary of the notion that the jury permits the law to 
keep in step with community feelings is the contention that this is done in the 
best possible way, that is, by keeping the formal rules constant but by changing 
them in the course of administration. Formal stability is maintained, the law 
saves its face, yet reform keeps charging ahead until the legislature can catch 
up, i. e., until the people definitely make up their minds. (E. g., Pound, Law in 
Books and Law in Action, op. cit. supra at 17-19.) Weyzanski, Curtis, and Corbin 
also make the point, perhaps even better than Pound does. 

See also, Wyzanski, making the point that jury lawlessness is to be desired to 
an overall reform of our system of administering justice. At 1284: 

“‘Some will say that this abdication (by trial judges of their right to comment 
on the evidence) is not merely cowardly but ignores the ‘French saying about 
small reforms being the worst enemies of great reforms.’ To them the proper 
course would be to apply the ancient rules with full rigidity in the anticipation of 
adverse reactions leading to a complete resurvey of accident law; to a scrutiny 
of the costs, delays, and burdens of present litigation; to a comparative study 
of what injured persons actually get in cash as a result of lawsuits, settlements 
out of court, administrative compensation proceedings and other types of insurance 
plans; and ultimately to a new codification. To this one answer is that in Anglo- 
American legal history reform has rarely come as a result of prompt, compre- 
hensive investigation and legislation. The usual course has been by resort to 
juries, to fictions, to compromises with logic. Only at the last stages are outright 
changes in the formal rules announced by the legislators or the appellate judges. 
This is consistent with Burke’s principle that ‘reform is impracticable in the sense 
of an abrupt reconstruction of society, and can only be understood as the gradual 
modification of a complex structure.’ ” 
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3. Juries are better factfinders and policy deciders than judges 


This argument has at least six branches in the debate and probably several 
more than I have not come across. Undoubtedly the most frequently advanced 
of these is the notion that jurors are better factfinders than judges because they 
are drawn from all walks of life, their collective experiences are greater than the 
individual experiences of one judge, and they are less sophisticated and more 
down to earth and practical in their approach to the issues presented (e. g., 
Wigmore, A Program for the Trial of a Jury Trial, 12 Journal of the American 
Judicial Society 166 (1929); Curtis, The Trial Judge and the Jury, 5 Vanderbilt 
Law Review 150 et seq. (1952); Wyzanski, A Trial Judge’s Freedom and Re- 
sponsibility, 65 Harvard Law Review 1281 et seq. (1951); Norton, What a Jury Is, 
16 Virginia Law Review 261 (1930); Corbin, The Jury on Trial, 14 American Bar 
Association Journal 507 et seq. (1928); Hall, The Present Day Jury: A Defense, 
10 American Bar Association Journal 111 et seq. (1924)). 

A second branch of the argument is that juries, unlike judges, are not subject 
to any mental hardening of the arteries and that there is a return to “the original 
justice’ of the community every time a new jury is called in, whereas the judge 
will go plugging along with his own mechanical rules of thumb (e. g., Corbin, The 
Jury on Trial, 14 American Bar Association Journal 507 at 509 (1928)): 

“The mere fact that the judge sees more witnesses on the witness stand in the 
course of a year than does the jury does not qualify him, in my opinion, as the 
better judge of witnesses. In fact, that very experience sets up in the judge’s 
mind (510) a particular code by which he judges all witnesses. His work becomes, 
of necessity, systematized. Each judge will develop a system of his own which, 
to him, becomes orthodox—his method a rule. What that standard or rule shall 
be depends upon his individuality, his personal contacts and associations. * * * 
The eternal question with him will be whether he should depart from this or that 
classification in a given instance. His object will be consistency with his estab- 
lished rule. He has been taught the worship of precedent from his first day in the 
law school. I say there is no rule of thumb by which to judge a witness. * * * 

“The jury of 12, on the other hand, is not subject to any such mental hardening 
of the arteries. * * *’” 

And ef. Wyzanski, op. cit., supra: 

“Tn determining the credibility of that type of witness who appears in accident 
cases an expert tribunal is somewhat too ready to see a familiar pattern. Shrewd- 
ness founded on skepticism and sophistication has its place in scrutinizing the 
stories of witnesses. But there is a danger that the professional trier of fact will 
expect people of varied callings and cultures to reach levels of observation and 
narration which would not be expected by men of the witness’ own background.”’ 

Hall, The Present Day Jury: A Defense, 10 American Bar Association Journal, 
Lid, tig: 

“Third: All courts and permanent tribunals tend to accept crystallized formulas 
and artificial concepts, so that the decision becomes more and more technical, 
while a decision from a body of laymen drawn each time from the people brings 
the decision back to an original sense of justice.’’ 

It is next contended that the factual issues typically entrusted to the jury in 
civil cases cannot be decided by the exercise of reason, that typical factfinding is 
other than a rational act, and that the judge’s allegedly superior ability to render 
“rational decisions” is therefore irrelevant. What the jury is doing in the typical 
civil case is supplying policy and certainly the jury’s policy is better than a judge’s 
(e. g., Curtis, The Trial Judge and the Jury, 5 Vanderbilt Law Review 150, 166 
(1952)). 

A fourth branch of the argument is that jurors are better factfinders than judges 
because they are required by the unanimity or two-thirds or three-fourths rules 
to discuss the case and resolve their differences. A judge doesn’t have the benefit 
of discussing the case with anyone (e. g., Norton, What a Jury Is, 16 Virginia 
Law Review 261 at 265 (1930)): 

“(The judge) wearies of the fact weighing in the endless line of cases, whereas 
the rather novel scene is one of intense interest to ‘the 12’ and nothing escapes 
their valuation.” 

And ef. Umbreit, Is Trial by Jury an Ineffective Survival, 8 Marquette 
Law Review, 126 at 130 (1924): 

“Tt may seem a paradox, but it is, nevertheless, true that the habitual and 
constant exercise of balancing disputed facts to discover where the truth lies, 
unfits a man to determine the truth. * * * Very many * * * of the cases which 
reach courts for determination arise out of commercial and industrial transactions, 
and it is safe to affirm that the persons most likely to understand the nature of 


; 
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these transactions and arrive at the truth of the dispute * * * are those who are 
conversant with the details of business and engaged in similar occupations them- 
selves. * * * It is a matter of almost common knowledge in the profession that 
many of our judges, while learned in the law and safe determiners of the law in 
eases tried before them, are rather unsatisfactory triers of fact, and the longer 
they remain upon the bench the more unsatisfactory their decisions of fact fre- 
quently become, because of their withdrawal from the active business and indus- 
trial affairs of the community and a consequent want of familiarity with the 
practical affairs of life.’’ 

A related point which might well be made under this fifth head is that judges 
in bench trials hand over their factfinding responsibilities to counsel for the 
winning party determined to be the winner on a simple gestalt basis. 

The sixth branch of the argument is that juries are better able to determine the 
credibility of witnesses because they are better able to place themselves in the 
witness’ shoes as the proceeding is as new to them as it is to the witness and 
because the witness will be likely to have come from their own socioeconomic 
strata. A related point, previously noted, is that witnesses are entitled to be 
judged by their peers. 

E. g., Corbin, The Jury on Trial, 14 American Bar Association Journal 507 at 
509 (1928): 

“Of all the objections to trial by jury, the one most often urged, and perhaps 
with the best foundation, is this point that the jury does not possess the art of the 
judge of analyzing evidence. But I maintain that of far greater value than an 
extended courtroom experience with the analysis of evidence is the ability, which 
so many judges and lawyers lack, of comprehending the mental situation of a 
witness, drawn, like the jurors themselves, from a world outside courtrooms and 
away from the harassing formalism of the legal field * * *. 

‘“* * * the judge usually sees the witness at his worst, under the strain and 
excitement of the courtroom and under the examining and cross-examination of 
the lawyer whose words have a more familiar meaning, and less ominous sound, 
to the judge than to the witness. But the juror, like the witness himself, is 
unaccustomed to the ritual and the atmosphere of the courtroom and can best 
feel and know the witness’ reactions, his methods of reasoning, his confusion 
under strain, his psychology. The average juror may well be expected to be 
more understandingly indulgent of the witness and more truly appreciative of his 
feelings than the judge. While the witness must be judged in the courtroom, he 
is entitled to be judged by the ones who know him best outside the courtroom.” 

And see Wyzanski, op. cit., supra, at page 1288: 

“Parenthetically, let me say that I am not at all clear that it would be a de- 
sirable reform in tort cases to substitute trial by judges for trial by juries. Just 
such a substitution has been made in the Federal Tort Claims Act. And experi- 
ence under that statute does not prove that in this type of case a single profes- 
sional is as satisfactory a tribunal as a group of laymen of mixed backgrounds 
In estimating how a reasonable and prudent man would act, judges’ court experi- 
ence counts for no more than juries’ out-of-court experience.”’ 

See also, Ulman, A Judge Takes the Stand at 37 (1933) stating that he is no 
better factfinder after 8 years on the bench than the typical jury. 


4. Juries prevent the administration of justice from falling into disrespect 


This argument has three branches. The first is that juries, by deciding difficult 
questions of fact, protect the court from the rancor and distrust of unsuccessful 
litigants and from the criticism which always follows from being forced to decide 
between the equally plausible alternatives (e. g., Judge Deady, Trial by Jury, 
17 Am. L. Rev. 398 at 399 (1883)): 

‘Trial by jury helps to maintain the credit and authority of the court, by joining 
with it, for the time being, a respectable body of the people, whose presence and 
cooperation tend to identify the public and nonprofessional element of society 
with its proceedings, and make them in a sense their own; and by relieving it from 
the difficult and invidious task of passing upon questions of fact involving the 
motives, intentions, and integrity of parties and witnesses, it thereby shields it 
from the rancor and distrust of those who are discredited or prejudiced by the 
proceedings before it. A court is a bright and permanent mark for the arrows of 
disappointed litigants and professional envy and malice. But a jury has only a 
momentary existence, and is almost intangible. At the call of the law it comes 
forth from the people, hears the parties, gives its verdict, and passes away—is 
resolved into its original elements. In a free country. the loser must always be 
allowed to grumble but the dissatisfaction with the action of the jury is not aimed 
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at anyone in particular. It discharges itself in the air and passes off as harmless 
as sheet lightning or the sterotyped abuse of the last Congress or legislature.” 

And see Wyzanski, A Trial Judge’s Freedom and Responsibility (65 Harv. L. 
Rev. 1281 at 1288), asserting that judges don’t like to decide Federal Tort Claims 
Act cases, presumably because they are too tough. It is also a fact vhat, if the 
literature is any criterion, trial judges are on the whole ardent defenders of the 
jury system. 

The second branch of the argument is that ‘‘exceptions’”’ must occasionally be 
made to the ordinary rules and that it is better to have juries make them than 
judges because the ordinary rules must be protected and because it would be un- 
seemly to watch judges carving them up. It would ‘‘denature the law” (e. g., 
Curtis, The Trial Judge and the Jury, 5 Vand. L. Rev. 150 at 157 (1952)): 

‘Juries relieve the judge of the embarrassment of making the necessary excep- 
tions. They do this, it is true, by violating their oaths, but this, I think, is better 
than tempting the judge to violate his oath of office.” 

Finally, it is said that juries prevent the administration of justice from falling 
into disrespect because juries, unlike judges, do not have to give reasons for their 
verdicts, the notion being that the law would be “‘denatured”’ if such reasons 
were given, particularly in cases where illicit but necessary exceptions are being 
made to the ordinary rules (e. g., Curtis, The Trial Judge and the Jury, 5 Vand. 
L. Rev. 150 at 157 (1952)). Curtis, aside from making his own observations, 
quotes from Lord Goddard, who presided over Laski’s 1945 libel suit, as follows: 

“Another incalculable advantage of trial by jury is this: Whereas, if a judge 
tries a case, he has to give the full reasons on which he bases his judgment, a jury 
are in a more fortunate position, that they cannot be cross-examined or asked to 
give their reasons; they simply return their verdict one way or another, say what 
they find and they do not give their reasons.”’ 


5. The jury induces a desirable ‘attachment of the people to their laws’’ because 
of the “‘security it gives * * * them that they, as jurors actual or possible, being 
part of the judicial system of the country, can prevent its arbitrary use or abuse.”’ 


The argument here is that the jury is a safety valve for the administration of 
justice which can be opened whenever oppressive laws are sought to be enforced 
or unpopular claims sued upon (e. g., Linn, Changes in Trial by Jury, 3 Temple 
L. Q. 3 and 4 (1928), quoting from Lord John Russell’s ‘‘Essay on the English 
Government and Constitution): 

“Tt is to trial by jury * * * that the Government mainly owes the attachment 
of the people to the laws—a consideration which ought to make our legislators 
very cautious how they tamper with this mode of trial by new trifling and vexa- 
tious enactments.” 

Chief Justice Taft, in Balzac v. Porto Rico (258 U. S. 298, 311 (1910)): 

“The jury system postulates a conscious duty of participation in the machinery 
of justice which it is hard for people not brought up in fundamentally popular 
government at once to acquire. One of its greatest benefits is in the security it 
gives the people that they, as jurors actual or possible, being part of the judicial 
system of the country, can prevent its arbitary use or abuse.” The argument, 
in sum, is that the right to trial by jury is a bulwark of democracy. For various 
expressions to this effect during the colonial and revolutionary periods, consult the 
references contained in the influences responsible for the adoption of the jury trial 
provisions of the Federal Constitution. The most forceful and eloquent modern 
expression of this notion is found in Pound, Law in Books and Law in Action 
(44 Am. L. Rev. 17 (1910)): 

““Not only does the law in the books seek to surround accused persons with 
safeguards which the practical exigencies of prosecution will not put up with, but 
at other times it demands conviction of persons whom local or even general 
opinion does not desire to punish. Jury lawlessness is the great corrective of law 
in its actual administration. The will of the state at large imposed on a reluctant 
community, the will of a majority imposed on a vigorous and determined minority, 
find the same obstacle in the local jury that formerly confronted kings and 
ministers.’ 3 

An interesting twist to the argument in question is found in Bok, The Jury 
System in America (287 Annals 92 (1953)), who makes the point that the im- 
portant thing about trial by jury is not that it is around to be used all of the 
time but that it is there to be used when oppressive laws are sought to be enforced. 
It is not the jury itself that is important, but the right to its use whenever the 
need for it is felt. 


_ # While Pound refers only to criminal cases in the excerpt quoted above, his remarks were clearly 
intended to apply to civil cases as well. 


wi 
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6. The jury induces confidence in the law. 

There are two aspects to this argument. It is first contended that laymen (and 
litigants) have more confidence in the judgments of jurors than of judges (e. g., 
Trial by Jury Symposium, 11 U. of Cinn. L. Rev. 145 at 146 (1937)): 

‘‘T firmly believe that most people would rather have their controversies decided 
by a number of disinterested, intelligent jurors who bring to the task their diversi- 
fied experience and their various points of view, than by one or more judges 
whose technical training—usually along the same narrow lines 
paratively simple issues to take on unnecessary complications.” 

A more direct statement of the notion in question will be found in Corbin, 
The Jury on Trial (14 A. B. A. J. 507 at 510 (1928)). And of Wyzanski, A Trial 
Judge’s Freedom and Responsibility (65 Harv. L. Rev. 1281 (1952)), making the 
related point that ‘“‘when brother sues brother, or when spouse sues paramour, 
the very anonymity of the jury’s judgment often does more to still the contro- 
versy than the most clearly reasoned opinion or charge of an identified judge 
could have done * * *”’ See also Corbin, The Jury on Trial (14 A. B. A. J. 
507 at 509 (1928)), asserting that, ‘The average juror may well be expected to 
be more understandingly indulgent of the witness and more truly appreciative 
of his feelings than the judge. While the witness must be judged in the court- 
room, he is entitled to be judged by the ones who know him best outside the 
courtroom,”’ 

The second form of the argument that the jury induces confidence in the law 
is that, by deciding the tough cases, juries enable the law to present a facade of 


certainty which induces confidence and respect. Curtis has the best statement 
on this point. 


may cause com- 


?. The jury enables the citizen to directly participate in the operation of government 
and “invests each cttizen with a kind of magtstracy; tt makes them all feel the 
duties which they are bound to discharge toward society, and the part which 
they take in government.’ In sum, tt makes them better citizens. 

The classical expression of this argument, just qhoted, is that of Tocqueville, 
Democracy in America (Reeve’s translation, 265-266). A straightforward 
modern expression of the argument is found in Linn, Changes in Trial by Jury 
(3 Temple L. Q. at 4-5 (1928)): 

“(The jury) is not only a judicial, but a political institution of proved worth; 
as a member of the panel, the citizen participates directly in the operation of 
government.”’ 

8. The jury must be an excellent adjudicative device and/or fulfill a real need in society 

or it would not have survived for so long a lime 

kK. g., Hall, The Present-Day Jury: A Defense (10 American Bar Association 

Journal 111, particularly at 114 (1924)): 

‘““(1)t might, in fact, be said that the reason for the long survival of the jury is 
its prejudice; that is, those settled, ordinary, common prejudices which stand 
unshaken. If juries had not reflected the common opinions and feelings of men 
the institution would not have survived so long and so successfully.” 

And see Umbreit, Is Trial by Jury an Ineffective Survival (8 Marquette Law 
Review 126 at 128 (1924)): 

‘The purpose of these historical references is not so much to correct the author 
of the article in question * * * as it is to emphasize the fact that an institution 
which has survived varying experiences for centuries, under varying conditions, 
and among totally dissimilar peoples and civilizations, must have something 
innately vital and must have filled a human want during all these centuries and 
under all conditions of civilization.”’ 


See also, Judge Deady, Trial by Jury (17 American Law Review 398 at 399 
(1883)): 

“An institution of such endurance and farreaching effect as this—one which 
has substantially outlived all the political and legal vicissitudes of seven centuries, 
and been cherished by the English-speaking people of both the old and new 
worlds, as the cornerstone of their legal procedure, must have something in its 
nature and composition thoroughly in accord with the genius of the people, and 
well calculated to attain the end for which it is designed.”’ 


9. The existence of the right to trial by jury gives us the confidence necessary for 


experimentation with new and different adjudicative techniques. We are 

willing to experiment because the jury is around as an “‘old reliable’’ to fall 
back on if and when such techniques fail 

Bok (The Jury System in America, 287 Annals 92 at 95 (1953)) is the only 
writer who appears to have made this point: 
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“The public seems willing to experiment with different ways of settling litiga- 
tion, as long as it has the right to use the old one when it feels the need. It felt 
the need very urgently during the days of prohibition, when the neighbors rather 
than the judges could be counted on to acquit even in the face of the tightest 
evidence. Juries had as much as anyone to do with the repeal of prohibition; 
and the idea that prohibition bred a disrespect for the law may have been true 
at the political level, but not in the courtroom. With undiminished and perhaps 
increased respect for the courts for doing their duty, juries listened soberly, 
turned almost everybody loose and probably went home to their own bootleg. 

“Tt is the existence of the right to trial by jury that makes possible experiments 
with other methods.” 


10. The jury necessitates a separation of factual and legal questions and prevents the 
injustice of future cases involving different facts from being governed by a com- 
bined set of legal and factual determinations valid only for the case in which 
they were first employed 

This notion is advanced by Dickinson (Legal Rules: Their Application and 

Elaboration, 79 University of Pennsylvania Law Review 1052 (1931)). And see 

Chafee, Simpson and Maloney (Cases on Equity 1058-1059 (1951)). It should 

be noted, however, that Dickinson’s article is not in the stream of the jury litera- 

ture and that he is concerned primarily with other subjects. (See answer in 
functions piece.) 


11. The legal questions presented by a case are decided more quickly in jury trials, 
final gudgment comes earlier and jury trials involve less effort and expense on 
the part of lawyers and litigants 


As to each of these points, see Corbin, The Jury on Trial (14 American Bar 
Association Journal 507 (1928)). FE. g., at 508, “the (jurv’s) verdict is rendered 
upon the trial instead of some weeks or months later, as is too often the case when 
trial is without a jurv’”’ (see also, Hall, The Present Day Jury: A Defense, 10 
American Bar Association Journal 111 at 112 (1924)). Judges are required to 
rule on the evidentiary quesfions arising from offers of proof at the time of the 
trial and the substantive legal questions are generally decided prior to the court’s 
instructions to the jury, and with a minimum of argument, because the jury is 
sitting around and there is pressure to get ahead with the trial. In court trials, 
these questions are often not decided for weeks and after much argument.  Fur- 
thermore, jury trials do not require exchange of briefs as is ordinarily the case 
with bench trials and thus save litigation expense. 

Although Corbin does not make the point, he might well have said that jury 
trials take much less time than bench trials because the rules of evidence are re- 
laxed in bench trials (and in administrative and arbitration hearings) and litigants 
are allowed to introduce almost anything they want. I don’t recall coming across 
this point anywhere in the literature. 


12. Juries are desirable because they avoid the necessity of creating precedents which 
may create injustice in future cases 

E. g., Curtis, The Trial Judge and the Jury (5 Vanderbilt Law Review 150 at 
158 (1952)): 

“This disingenuous course is surely wiser than a hopeless attempt to discriminate 
in statutory language those occasions when a daughter or a doctor had better kill 
her father or his patient.”’ 

While the above quote only covers the cases where the jury is making an excep- 
tion to the ordinary rules, Curtis’ point, if valid, would also be applicable in the 
situation where a per se rule is laid down which later proves to be undesirable, as in 
the Wabash case situation. This point has seemingly not been made in the debate 
over the jury system, but is frequently made by such people as James, in dis- 
cussing the law of torts. (See, e. g., James, Functions of Judge and Jury in 
Negligence Cases, 58 Yale Law Journal 667 (1949).) 


13. Juries are desirable because their verdicts are generally compromises, compromises 
are equitable and compromise is the essence of civilization 

E. g., Corbin, The Jury on Trial (14 American Bar Association Journal 507 at 
512 (1928)): 

‘‘And if he said that the result (of jury trial in civil cases) will be only a com- 
promise, who shall say that that result is not equitable. When conflicting rights 
of citizens overlap, or divergent theories of social or business conduct clash, there 
must be a mutual cession or privilege. * * * Compromise is the essense of civ- 
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ilization. It cannot be fully embodied in the law, but the concerted action of a 
group of men must always invoke it.” 

For a sophisticated statement, see Miller’s article (1 Southern California Law 
Review 1). The simple answer is that compromise is against the law. 


14. Juries are what the public want and it is essential in a democratic society that 
they should get what they want, whether they are right or wrong in wanting it 


E. g., Corbin, The Jury on Trial (14 American Bar Association Journal 507 at 
512 (1928)). 


15. The jury educates citizens in the way justice is practically administered and is 
a means of ensuring that the courts are continually subjected to public scrutiny. 
E. g., Curtis, The Trial Judge and the Jury (5 Vanderbilt Law Review 150 at 
157 (1952)): 
“Jurors are observers, to see how the judicial process works and how the judges 
behave. It is our way of insisting that citizens visit the courts from time to time 
and report to each other on the administration of justice.” 


16. Juries are desirable in that they attract people to take up the law as a profession 


I came across this argument in one of the articles I read a couple of years ago, 
could not find it when I needed to cite it a little later, and couldn’t find it today. 


17. Juries reduce the number of appeals and hence save litigation expense 


The argument here is that the layman’s judgement, being the result of dis- 
ciplines with which judges are unfamiliar, must be accorded greater respect. 
And this, of course, is the technical rule on the subject. See Curtis, The Trial 
Judge and the Jury (5 Vand. L. Rev. 150 (1952)). 

The answer here, of course, is simply that erroneous verdicts will be sustained 
when they should be reversed. 


18. The jury offers us an excellent form of popular entertainment which, presumably, 
is good in that it gives people relaxation while at the same time inducing interest 
in the administration of justice, in community crime problems, and perhaps 
in programs calculated to prevent crime 


I’m fairly sure that this argument will be found in Wigmore’s article in 12 
Journal of American Judicature Society, which is misplaced. 


19. The jury operates as a preventer of litigation and the facilitator of out-of-court 
settlements, in that the outcome of a jury trial is so uncertain and hinges upon 
such a multitude of imponderables that litigants, rather than risking a complete 
loss, will compose their differences out of court 


This argument is definitely in the literature, although I can’t remember where 
I came across it. Perhaps it is in one of the articles in 9-12 Journal of American 
Judicature Society, which volume has been temporarily misplaced. I think 
Wigmore advanced it, although I’m not sure. 


20. All of the alleged evils of the jury system can be corrected by simple reforms, such 
as giving the judge power to comment and making sure that he exercises it, 
improving the caliber of jurors and especially getting rid of the professional 
juror, abolishing the unanimity rule, reducing the number of jurors, changing 
the law of challenges and the law of voir dire, making litigants pay the costs of 
the jury system, instructing the jurors in their duties prior to their service, 
lengthening (and shortening, both are advanced) the period of jury service, 
permitting defendants in criminal cases to waive jury trial, giving jurors right 
to take notes, etc. 

Three points should be noted about these reforms. First, they tend to abolish 
trial by jury pro tanto; second, many of them are inconsistent with one another; 
third, many of them are inconsistent with the arguments in the debate about why 
trial by jury is good. E. g., trial by jury is good because jurors discuss the case 
versus argument that unanimity rule should be abolished because most juries are 
hung 11 to 1 and the 1 person is simply a misfit. 

See following as examples of articles advocating reform not abolition. Wigmore 
articles in 9-12 Journal of American Judicature Society; Deady, a really excellent 
article on why unanimity rule is so bad, Trial by Jury (17 Am. L. Rev. 398 (1883)) ; 
Sunderland, The Inefficiency of the American Jury (13 Mich. L. Rev. 302 (1915)). 
And see articles cited as in defense of jury system in general; practically all of 
them advocate some reforms. 

A corollary of this argument is that all of the evils of the jury system can be 
corrected by the granting of new trials by alert trial judges. E. g., Umbreit, Is 
Trial By Jury An Ineffective Survival (8 Marquette L. Rev. 126 at 130 1924)). 
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Il. ARGUMENTS ADVANCED AGAINST THE JURY 


1. Jury must be judged on its merits today, not on its merits several hundred years 
ago, the original circumstances giving rise to the jury and making it an acceptable 
and perhaps positively desirable adjudicative device no longer exist, and the only 
reason we have the jury today is that we have always had it and because the 


right to trial by jury has been constitutionally enshrined and it is tough to get 
the Constitution amended 


E. g., Sunderland, The Inefficiency of the American Jury (13 Mich. L. Rev. 302 
at 303 (1915)): 

‘“‘Life was simple when the jury system was young, but with the steadily growing 
complexity of society and social practices, the facts which enter into legal contro- 
versies have become much more complex. 

“However, if it be conceded that the jury is as competent today as it was five 
centuries ago, that would not be sufficient to fully justify its persistence. The 
crude institutions of primitive society cannot expect to survive amid the increasing 
exactions of more refined and more critical times unless they can meet the require- 
ments. More efficiency is the demand of each successive generation, and this 
has usually been found through specialization.”’ 

Sweet, The Jury on Trial: A Reply (15 A. B. A. J. 241 at 243 (1929)): 

“In the days when litigation had to do largely with local problems, when those 
problems were simple, and when practically everyone in the community was 
capable of understanding them, the jury system was a fairly satisfactory means 
of disposing of litigation’”’ (today things are more complex). 

C. E Green, Jury Injustice (20 Jurid. Rev. 132 at 134 (1908)): 

“To begin with, the system is a relic of barbarism’’ (at 132): “It is antiquated, 
incapable, partial, and cumbersome in civil actions; its behavior in criminal actions 
is too often eccentric, and its work could be done much better by others”’ (at 139): 
“Old traditions die hard, and jury trial in darker times gave a publicity which 
appealed to the British sense of justice. In these days of democracy, of education, 
of the quick dissemination of news, we need no such fantastic, cumbersome, and 
imaginary display of liberty.”’ 

Sunderland, op. cit. supra at 304: 

“But times have changed, and the Government itself is now under the absolute 
control of the people. The judges, if appointed, are selected by the agents of the 
people, and if elected are selected by the people directly. The need for the jury 
as a political weapon of defense has been steadily diminishing for a hundred 
vears, until now the jury must find some other justification for its continuance.” 

Lummus, Civil Juries and the Law’s Delay (12 B. U. L. Rev. 487, 488 (1932)): 

“(In 1780, when Massachusetts constitution was adopted], [t] he cases them- 
selves were less complicated, and more within the daily experience of the average 
man, than they are now. Furthermore, the common-law system of pleading to 
a single issue brought every case down to reasonable compass before submission 
to a jury. 

‘‘As time has gone on, the absolute right of jury trial in civil cases has proved 
no unmixed blessing. Modern pleading permits law cases to become extremely 
long and complicated.”’ 

Bullivant, Abolition of Jury Trial in Civil Cases (60 Am. L. Rev. 938 at 951): 

‘(The jury] has outlived the purposes intended for it originally as a trier of 
fact and a protection against encroachment by judges and sovereigns, owing its 
existence today merely to the custom of always having had it.”’ 

See also, Sebille, Trial by Jury: An Ineffective Survival (10 A. B. A. J. 53 
(1924)) making the point that the majority of the people in early England were 
dependent and the jury made sense. But as we are democratic today and the 
problems are more complex, jury is outmoded. Further argues that the old 
vicinage requirement which was one of the advantages of trial by jury in days 
gone by is now meaningless because the size of the neighborhood has been ex- 
panded and society is not as closely knit as it was; that is, we do not know our 
next-door neighbors today and care little, if anything, about their problems. 

(Notse.—It is obvious that this argument can be turned around by saying that 
jury is better today because vicinage has been enlarged, jurors therefore impartial. 
Or it can be said that Sebille’s ‘‘vicinage argument”’ is meaningless because the 
social neighborhood has in fact been expanded by reason of modern means of 
communication. ) 

And see Boston, Some Practical Remedies for Existing Defects in the Adminis- 
tration of Justice (61 U. of Pa. L. Rev. 1 at 16-17 (1912)), making the point that 
jurors were historically ‘‘solid citizens of a rebellious free community,” and jury 
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worked but that jurors today are drawn from the ‘humble classes’? and so the 
jury is bad. Boston also makes the point, at page 17, that there is no longer a 
royal master and therefore no necessity for the jury. 


2. Jurors are bad factfinders and policy deciders as compared with judges 

This argument against the jury, which is also, of course, the answer given by 
the jury’s opponents to the argument that jurors are better factfinders and 
policy deciders than judges, has several distinct branches. 

The first branch of the argument is that judges, being in the public eye, are 
more responsible than jurors who form a temporary body, don’t have to live 
with their decisions, and haven’t got their reputations and profes. ional standings 
at stake. 

E. g., Bullivant, Abolition of Jury Trial in Civil Cases (60 Am. L. Rev. 938 at 
948) : 

“The great dignity attached to the bench and the responsibility of its members 
to maintain this reputation will secure more desirable results (than jury trials). 
The judge feels himself under an obligation to those who elected him or appointed 
him to do justice. He has a name to maintain, and responsibility on his shoulders. 
Contrast with this the jury, which is highly temporary in nature, which owes 
responsibility to no man.” 

A corollary of this first branch of the argument, which appears but seldom in 
the debate, is that the number of persons comprising a jury is so large that no 
one person feels responsible for the decision, whereas a judge is and knows he is 
alone responsible and hence takes greater pains to reach a correct result. 

EK. g., C. E. Green, Jury Injustice (20 Jurid. Rev. 132 at 136 (1908): 

‘‘Again, the jury system, from the number of men appointed to try a case, 
results in an absence of a proper feeling of responsibility on the part of the 
individual juryman.” 

The second branch of the argument is that too many stupid people serve on our 
juries whereas judges are more intelligent. 

The potentially better jurors are either exempted from jury duty altogether 
and claim their exemptions or are excused. This point is made in almost all the 
articles attacking the jury. 

E. g., Boston, Some Practical Remedies for Existing Defects in the Adminis- 
tration of Justice (61 U. of Pa. L. Rev. 1 at 13 (1912)): 

“It is the residue, men of no great responsibility, men whose occupations do 
not as a rule develop mental acumen, that are left to serve as juries.” 

And see Bullivant, Abolition of Jury Trial in Civil Cases (60 Am. L. Rev. 938 
at 951): 

“Because of the (‘inherent,’ i. e., nonremediable) nature of jury duty and its 
requirements, men of poor intellectual character are secured.” 

The defect is argued to be nonremediable because substantial citizens have too 
much to lose by jury duty and hence will use their influence to get exempted or 
excused and because lawyers don’t often want intelligent and substantial people 
serving on their juries. (See, e. g., Frank, Courts on Trial (1949); Bullivant, op. 
cit, supra.) 

The third branch of the argument is that jurors are not specialists in weighing 
evidence, that they are inexperienced, they are unable to understand the law and 

-an’t accurately assess the credibility of witnesses. Judges, on the other hand, 
are said to be specialists in all these respects. 

E. g., Boston, Some Practical Remedies for Existing Defects in the Administra- 
tion of Justice (61 U. of Pa. L. Rev. 1 at 16 (1912)): 

“There is not one important personal or property interest, outside of a court 
of justice, which any of us would willingly commit to the first 12 men that come 
along the street; if any of us employed such 12 men in our business without 
learning their fitness, he would be accounted an unsafe man in the community.” 

Sunderland, The Inefficiency of the American Jury (13 Mich. L. Rev. 302 
(1915)): 

“The crude institutions of primitive society cannot expect to survive amid the 
increasing exactions of more refined and more critical times unless they can meet 
the requirements. More efficiency is the demand of each successive generation, 

and this has usually been found through specialization.” 

See also, Sweet, the Jury on Trial: A Reply (15 A. B. A. J. 241 (1929)); Greer, 
Should Trial by Jury be Abolished (42 Am. L. Rev. 192 (1908)); Bullivant 
(op. cit. supra). The argument in question is stated in some form in all the 
articles attacking the jury. 

Under this third branch of the argument, several additional points are made 
to give it specific content: 
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(a) Jurors are unable to understand and follow the court’s instructions: 

Frank, Courts on Trial 116 (1949), has the best statement on this point: 

“To comprehend the meaning of many a legal rule requires special training. 
It is inconceivable that a body of 12 ordinary men * * * could, merely from 
listening to the instructions of the judge, gain the knowledge necessary to grasp 
the true import of the judge’s words. For these words have often acquired 
their meaning as the result of hundred of years of professional disputation in the 
courts. The jurors usually are as unlikely to get the meaning of those words as 
if they were spoken in Chinese, Sanskrit, or Choctaw.”’ 

See also, Greer, Should Trial by Jury Be Abolished (42 Am. L. Rev. 192 
(1908)); MeWhorter, Abolish the Jury (57 Am. L. Rev. 42 (1923)). It is also 
pointed out in Frank’s book that the applicable legal principles are not announced 
until the conclusion of the trial and that jurors during the trial have no means 
of knowing which portions of the testimony they should particularly concern 
themselves with. C. E. Green, Jury Injustice (20 Jurid. Rev. 132 (1908)), makes 
the further argument that jurors are just not interested in the court’s instructions 
(at 133): 

“Tt is said that a juryman in a recent case of nuisance complimented the judge 
upon his able summing up by stating that he never knew what a nuisance really 
was until he heard his Lordship’s speech.”’ (Greer, op. cit. supra, makes the same 
point.) 

(b) Jurors are unable to exercise whatever native abilities they may possess 
because: 

(7) The feats of memory required of them are prodigious and we do not 
allow them to take notes. Judges can take notes. (See references cited 
in my piece on the jury’s functions.) 

(77) Rules of evidence require exclusion of much material on which jurors 
ordinarily make up their minds in private life (e. g., opinion and hear- 
say). (This point seems to have been original with Judge Frank, 
Courts on Trial.) 

Jurors are unaccustomed to the formalism of the court scene. (See 
references cited in functions. This point not often made in the debate.) 
We ask jurors to perform impossible mental feats, e. g., striking evidence 
out of their minds, using evidence on one issue, disregarding on another 
issue. (This point, not often made in debate, was popularized by Judge 
Frank, Courts on Trial. Of course, point often made outside of the 
debate, as e. g., by Morgan.) 

Lawyers appeal to juror prejudices (whereas lawyers do not attempt such 
appeals in bench trials because of judge’s superior experience, intellec- 
tual capacity, etc.). (E. g., Sweet, the Jury on Trial: A Reply, 15 
A. B. A. J. 241 (1929); Greer, McWhorter, Bullivant, op. cit. supra. 
See references cited in my piece on functions, especially to Green, Judge 
and Jury, and Frank, Courts on Trial.) 

The emotional content and charged atmosphere, to which jurors are 
unaccustomed, make them unfit to decide cases. (See references cited 
in my article on functions.) 

“Jurors hear * * * evidence in a public place, under conditions of a 
kind to which they are unaccustomed: No juror is able to withdraw to 
his own room, or office, for private individual reflection. And, at the 
close of the trial, the jurors are pressed for time in reaching their joint 
decision. Even 12 experienced judges, deliberating together, would 
probably not function well under the conditions we impose on the 12 
inexperienced laymen.” Frank, Courts on Trial, 119-120 (1949). 
Judges, of course, can take cases under advisement. 

(c) The judge’s lifetime experiences are broader than those of jurors and he has 
had both out-of-court and in-court experience in investigating the truth of dis- 
putes whereas jurors have not. Best statement of this point is that of Bullivant, 
Abolition of Jury Trial in Civil Cases (60 Am. L. Rev. 938 at 949), seeking to 
answer the contention that judges are prone to be bound down with a maze of 
legal decisions and are too removed from the facts of everyday life and that the 
jury supplies a valuable connecting link to the world of reality: 

“On actual facts, this contention is not very valuable. As a rule, a judge is 
taken from active practice where he acquires a larger experience with everyday 
facts than ordinary laymen. His business as a lawyer was to investigate facts and 
be conversant with all different types of them. Moreover, we do not find the 
result contended for being reached in courts of equity, bankruptcy, or probate. 
Their decisions if anything, are regarded as more just because procedure and 





RECORDING OF JURY DELIBERATIONS 75 


investigation is not tied down by the mass of rules necessitated by the presence of 
the jury.” 

(d) Jurors are not aware of the decisions of previous juries in similar cases and 
our rules of evidence in most jurisdictions require that such knowledge be kept 
away from them. (See references cited in my article on functions.) This is, of 
course, merely one aspect of the argument that our rules “blindfold the jury,” 
that we keep valuable information away from them, such as precedents, the 
effect of their decisions where special verdicts are used, fact that defendant is 
insured, ete. See Leon Green’s recent articles in the Texas Law Review. 

The fourth major branch of the argument that juries are worse fact finders and 
policy deciders than judges is that jurors are prejudiced and, unlike judges, are 
unable to shuffle off their prejudices and decide cases on the basis of the law and 
evidence. 

Note also related point above, that jurors’ native prejudices made worse by 
way in which the typical trial is conducted. 

KE. g., Boston, Some Practical Remedies for Existing Defects in the Adminis- 
tration of Justice (61 U. of Pa. L. Rev: 1 at 15 (1912)): 

“One of the prime elements of an efficient judicial tribunal is impartiality and 
freedom from prejudice, and yet it is proverbially admitted that before an average 
jury in a negligence case a corporation stands less chance of judgment on the 
merits than an individual, an employer than an employee, a religious opponent 
than a coreligionist, a member of a different race from a member of the same race. 
Married men and fathers in certain cases are popularly supposed to give different 
verdicts from unmarried men. And all of this is recognized and discussed as an 
element in an expected decision, without regard to the evidence.”’ 

McWhorter, Abolish the Jury, (57 Am. L. Rev. 42 at 46 (1923)): 

“It is the jury system that makes possible the administration of mob law in the 
courts, either on behalf of the State, as in the Leo Frank case in Georgia, or on 
behalf of the defendant, as in the Nutt case in Pennsylvania.” 

Greer, Should Trial by Jury Be Abolished (42 Am. L. Rev. 192 at 195 (1908)): 

“Their verdicts are often rendered upon prejudice, though they may not be 
conscious of it at the time; for instance, the ‘reasonable doubt’ is nearly always 
disregarded where a tramp or pauper is defendant, and they put on him the burden 
of proving his innocence; whereas as against a well-to-do citizen, tried on prac- 
tically the same charge, the ‘reasonable doubt’ is stretched into most unreasonable 
excuses for acquittal.” 

And of Perkins, Proposed Jury Changes in Criminal Cases (16 Iowa L. Rev. 
20, 223 at 224-225 (1930)), who, while writing outside the stream of the debate 
about the jury and devoting his efforts to advocating a change in the rule that 
defendants are net permitted to waive jury trial and pointing out the advantages 
resulting to defendants from such a practice in Maryland, makes the following 
observations: 

“Where the defendant’s option in this respect is recognized, experience has 
shown some very great advantages for his point of view, in having the right to 
waive the jury * * *. Where the crime is such as to cause instinctive revolt in 
the minds of the jury, such as sexual offenses against young girls, or where there 
is some peculiarity in the situation, such as race, color, or even the appearance 
of the accused, likely to arouse prejudice against him in the minds of the jury, 
there is often great advantage to the defendant in having the case tried by the 
judge. Furthermore, with the increasing tendency in the direction of ‘trial by 
newspaper,’ not even the right to challenge those who have ‘formed or expressed 
such an opinion as to the guilt or innocence of the prisoners, etc.,’ is full protec- 
tion to the accused in cases where they have aroused a great public clamor.” 
(See also, Maltbie, Criminal Trials Without a Jury in Conn., 17 J. of Crim. L. 
335, 338 (1926, a predecessor to Han’s study.)) 

Many of the advocates of the jury system, of course, laud juror prejudices. 
E. g., Curtis, and see various of the quotes given above. 

The next major contention is that jurors, unlike judges who are paid profes- 
sionals, have numerous personal distractions (business problems, sickness in the 
family, ete.) which distort jury verdicts and make for unjust decisions. This 
contention is generally advanced in conjunction with the argument that jurors 
hate jury service, think it ridiculous and so do a bad job. 

E. g., Boston, Some Practical Remedies for Existing Defects in the Adminis- 
tration of Justice (61 U. of Pa. L. Rev. 1 at 13 (1912)): 

4‘ The answer has been a denial, joined with the contention that judges are also prejudiced and that they 


decide cases in accordance with mob feeling as often as do juries. E. g., Umbreit, Is Trial by Jury an 
Ineffective Survival, 8 Marquette L. Rev. 126 at 130 et seq. (1924). 
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“The very fact that a man is vexed in his mind by the individual loss which 
he suffers, and his individual duties left undone, unfits him psychologically for 
the task of an efficient juryman, because his attention and other requisite mental 
faculties are impaired by his sense of personal loss, and the distraction incident 
to this.”’ 

And see C. E. Green, Jury Injustice (20 Jurid. Rev. 132 at 139 (1908)): 

“One thing is certain, from a juryman’s point of view it is the most transcendant 
infringement of the liberty of the subject ever perpetuated in the name of freedom.” 

See also, Sebille, Trial by Jury: An Ineffective Survival (10 A. B. A. J. 53 
(1924)) and references cited in my piece on jury’s functions. 

A sixth branch of the argument, very infrequently advanced and then not pro- 
pounded with the force to which it really seems entitled, is that jurors’ out-of- 
court experiences are idiosyncratic and will play too great a part in arriving at the 
verdict. Frank is perhaps an exception to this statement, and there are a few 
others. 


E. g., McLemore, An Argument Against Jury Trial in Civil Cases (20 Va. L. 
Rev. 708 at 711 (1934)): 

“The juries, many of whom are gathered from the communities hard by the 
scene of the controversy, are, in the consideration of the case, frequently influ- 
enced by collateral relationships and intermarriages, unknown to the court or 
counsel, to say nothing of family friendships and farflung business entaglements 
common to the community life of a people whose fathers and forefathers were 
married and gave in marriage, thereby creating that closely knit communal life 
from which the juries are drawn. Many times I have been informed after the 
case was over, that some member of the jury bore such relations to one of the 
parties as would clearly have disqualified him had the fact been known before the 
verdict was rendered. I suspect there is hardly an experienced trial lawyer in 
Virginia who has not felt the effects of this sinister, secret influence.” 

A seventh branch of the argument is the contention that judges are better 
equipped to assess damages than juries because when the question is one of 
‘proximate damages,”’ the rules are certain and the judge has experience in apply- 
ing them and juries are too emotional to be entrusted with assessing punitive 
damages. E. g., Bullivant, Abolition of Jury Trial in Civil Cases (60 Am. L. Rev. 
938 at 951). 

Finally, it is contended that many jurors yield up their individual convictions 
in order to covet favor with some of their fellows and that many jurors haven't 
got any independent judgment. (These points are not much, if any, different 
from some of those covered above.) 

E. g., Trial by Jury Symposium (11 U. of Cinn. L. Rev. 145 at 162 (1937)): 

“When I was on the jury we would first take a poll. When the situation was 
somewhat complicated or not entirely clear, there were sometimes 2 or 3 
members of the jury who would vote blank. Thereupon some of the more domi- 
nant members would immediately speak and give their views. Another poll 
would be asked for, and invariably we would find that the vacillating jurors, the 
jurors who had no judgment, would turn over to that side which was the most 
dominant and probably had the better arguments. This is a judgment of your 
peers, men who possibly have no judgment.”’ 


3. Jury system makes the law more uncertain and less predictable because (a) jurors 
have no precedents to go by; (b) jurors are all different; (c) juries are entrusted 
with deciding questions of law which should in the interests of equality before 
the law and ‘‘advance notice’’ of what’s legal and what isn’t, be decided by courts 


and made into precedents. Different juries deal with some problems differently; 
inconsistency problem. 


This argument is developed in my piece on functions. Part of it is Frank’s, 
part my own. It is not much insisted upon in the debate, only hinted at. Green 
also has something of the argument in Judge and Jury. 


4. Jury irtals are more likely to occasion reversible error than judge trials, in that- 


(a) Judges have to make difficult on-the-spot rulings with regard to the admis- 
sibility of evidence and to decide tough substantive law points by the time the 
jury is instructed. In bench trials, there is opportunity for extended considera- 
tion of these questions. E. g., Boston, Some Practical Remedies for Existing 
Defects in the Administration of Justice (61 U. of Pa. L. Rev. 1 at 13 et seq. 
(1912)). 

(b) Rules of evidence are strictly enforced in jury trials whereas they are 
relaxed in judge trials. (See references cited in functions piece.) 
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(c) Intemperate remarks of counsel problem in voir dire, opening statement, 
ete., in jury trials not present in court trials; errors re summoning and impaneling 
of jury, ete. See references cited in functions. 

(d) Instructions in jury trials; none in bench trials. Green’s statement of this 
point is the best. See references in functions. Green makes the further point 
that one of the reasons defendants in negligence cases ask for jury trials is that 
there is so much more chance of reversible error bc ing committed. 


And ‘‘justice 
denied”’ to plaintiffs is always good for defendants. 


5. Jury trials are slower than judge trials 

E. g., Lummus, Civil Juries and the Law’s Delay (12 B. U. L. Rev. 487 at 488 
(1932)): 

“Jury trials are always slow trials; a judge can dispose of the same business at 
least twice as rapidly as a jury, with equal justice. There is not the same insist- 
ence upon points of evidence, nor the same dwelling upon logically unimportant 
matters that may arouse sympathy or prejudice, in trials before a judge. We 
hear little or nothing about congestion in courts sitting without a jury. But 
jury trial lists have been chronically congested in every county, and today a 
case must wait 2, 3, or 4 vears before it can be reached.”’ 


6. Jury trial is too expensive to (a) public; (b) litigants; (c) witnesses; and (d) to the 
jurors themselves 


(a) Jury trials too expensive to the public because the public has to pay the 
bill in most jurisdictions: 

E. g., Lummus, Civil Juries and the Law’s Delay (12 B. U. L. Rev. 487 at 489): 

‘‘Nearly half the cases tried result in verdicts for the defendants, and nearly 
half the verdicts for the plaintiffs carry less than $500 damages, according to the 
tables prepared by T. Francis O’Brien, Esq., for the Judicial Council * * *. 
It has been suggested that the public could better afford to pay all the verdicts 
than to furnish the means of obtaining them (i. e., juries). 

‘Jury trials are always expensive trials for the public. Thirty jurors at $6 a 
day in addition to the summoning of jurors, their travel, their incidental meals 
while considering the case, and the services of 2 or 3 additional court officers to 
care for the jury.” 

(Latter point is made in almost all of the articles attacking the jury.) 

(b) Jury trials too expensive to litigants and to prospective litigants, to plain- 
tiffs re congestion of jury trial docket; re frivolous claims so far as defendants are 
concerned; appeals, new trials, hung juries increase expenses to both plaintiffs and 
defendants: 

EK. g., Lummus (op. cit. supra at 488 and 489), arguing that jury trial produces 
congested dockets which defendants like and try to maintain in order to force 
harsh settlements on poverty-stricken plaintiffs: 

‘Does anyone suppose that insurance companies claiming jury trial in negligence 
cases have ordinarily any purpose except to tire the plaintiff out and compel him 
to settle upon terms forced upon him by his poverty? (Green says defendants 
want jury because of increased chance for error which expands Lummus’ point).”’ 

Lummus also says that defendants with good defenses suffer because they are 
put to needless expense (at 489): 

“Tn unmeritorious and speculative cases plaintiffs hope to find a weak and gull- 
ible jury, full of misplaced sympathy, and that hope creates much petty and worth- 
less litigation to congest the jury lists.” 

For other points see, e. g., McWhorter, Abolish the Jury (57 Am. L. Rev. 42, at 
p. 47 et seq. (1923)); Boston, Some Practical Remedies for Existing Defects in the 
Administration of Justice (61 U. of Pa. L. Rev. 1, 13 et seq; Bullivant, Abolition 
of Jury Trials in Civil Cases, 60 Am. L. Rev. 938 at 949 et seq. 

(c) Jury trial too expensive to witnesses: This point is made in the debate, but 
1 haven’t got a citation in my notes. 

(d) Jury trial too expensive to jurors themselves: E. g., C. E 
justice (20 Jurid. Rev. 132 at 133 (1908)): 

‘“‘We often find 12 men detained for several days to decide a petty squabble, a 
loss of energy to the work of 1 man for 3 months of working days.” 
point, at 133, that many are called, few chosen.” 


yy 


?. The jury system degrades the law and has destroyed public confidence in the ad- 
ministration of justice 


. Green Jury In- 


Further 


This argument has several parts to it, the first and perhaps the most popular 
contention being that juries degrade the law because they necessitate or at least 
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have in fact caused lawyers to make fervent appeals to their prejudices and emo- 
tions and turn the courtroom into a three-ring circus. 

E. g., MeWhorter, Abolish the Jury (57 Am. L. Rev. 42 at 46 (1923)): 

“Tt is the jury system that consumes time at the public expense in gallery 
playing and sensational and theatrical exhibitions before the jury, whereby the 
public interest and the dignity of the law are swallowed up in a morbid, partisan, 
or emotional personal interest in the parties immediately concerned.” 

In this connection the point is often made that the treatises on how lawyers 
should try jury cases read like books presenting the arts of a political demagog. 
The best recent statement to this effect is that of Morgan (49 Harv. L. Rev. 1387 
(1936)), reviewing Goldstein’s Trial Techniques (1935). And see Green, Judge 
and Jury 396 (1930). See also MeWhorter (op. cit. supra at 52 1923)): 

“Tt is this very emotional makeup of the average jury (mob rule), intensified 
by their numbers and close association, that is so often played upon to win un- 
righteous verdicts. The books written up on the art of winning cases before 
juries merely present the arts of a political demagog in ‘handing a jury.’ ”’ 

The second branch of the argument is that jury trials have degraded the law 
by giving hope to ‘unscrupulous litigants and their scarcely more scrupulous 
attorneys” that they will be able to win unjust verdicts by pulling the wool over 
the eyes of unsuspecting and foolish laymen. E. g., MeWhorter, Abolish the 
Jury (57 Am. L. Rev. 42 at 46-47 (1923); Lummus, Civil Juries and the Law’s 
Delay, 12 B. U. L. Rev. 487, 488 et seq. (1932)). 

It is next contended that the jury has degraded the law in criminal cases by 
inspiring ‘‘the criminal with contempt for the law and its slow and bungling pro- 
cesses, and buoying him with hopes of escape through the easy sympathy of our 
warmhearted American juries.’”” (E. g., McWhorter, op. cit. supra at 47. And 
see Greer, Should Trial by Jury Be Abolished? 42 Am. L. Rev. 192 at 196 (1908), 
making the same point and adding, at 198 that, “It is the uncertainty of a jury 
verdict that breeds criminal desire and anarchy.’’) 

In civil cases, too, the jury is said to have destroyed the confidence of the pub- 
lic and particularly of litigants in the administration of justice. (Greer, op. cit. 
supra, e. g., implies at page 198 that this is the most reprehensible aspect of trial 
by jury in civil cases.) An interesting twist to this argument is found in Bulli 
vant, Abolition of Jury Trial in Civil Cases (60 Am. L. Rev. 938 at 949-950). 
In answering the argument of Judge Deady that trial by jury is good because it 
protects the court from the rancor and distrust of the losers, Bullivant observes: 
‘Tt is * * * the present system of jury [trial] that is the cause of this rancor and 
distrust,’”’ for the jurors, unlike the judge, give no reasons for their decision and 
it is only ‘‘just that the disappointed litigant know the reasons for his failure; 
yet it is clear that he fails to get them under the jury system.” 

And, of course, there is the point (repeatedly made) that the jury makes for 
mob rule in the courts in criminal cases and for prejudice in civil cases and for the 
uncertainty of the law in general. 


8. The jury system has impeded desirable substantive law reforms5 


Law-dispensing, even on the hit-and-miss basis it has been carried on, has made 
the law seem less inequitable than it really is and so there hasn’t been the pressure 
that there otherwise would have been to change it. This causes great injustice 
because lawyers and litigants never know whether a given jury is going to enforce 
one of the unjust rules. Thus a lot of cases are brought which are worthless under 
the prevailing technical rules. Waste to public and to litigants and lawyers. 
Juries are permitted to deal with the law differently in different cases. 

Surprisingly enough, this argument is very seldom made in the literature. 
Frank’s statement of the point is the best. 


9. The jury has stultified the overall sophistication of judicial inquiry 

This point is seldom made in the debate literature proper. Frank is main 
exception. 

The argument has several parts, each of which is said to be an example of how 
the jury has stultified the sophistication of judicial inquiry: 

(a) By giving rise to the exclusionary rules of evidence. (This point is 
frequently made in the debate literature proper. E. g., Boston, Some 
Practical Remedies for Existing Defects in the Administration of Justice 
(61 U. of Pa. L. Rev. 1 at 13 (1912)); Thayer, Preliminary Treatise. Com- 
pare the Morgan thesis to the contrary. In general, see references cited on 
this point in my piece on jury’s functions.) Point sometimes expanded by 


5 Answer has been that the jury speeds up reform. E. g., abolition of death penalty in many felony cases 
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saying that rules of evidence have been carried over to equity cases and to 
law cases tried by judge sitting without a jury. 

(b) By preventing use of scientific evidence and scientific devices. Point 
seldom made in debate. Articles making the point are not in stream of 
debate. See references in Functions piece. 

(c) By preventing introduction of certain statistical devices for estimating 
damages (see Functions). 


10. Jury lowers the standards of the legal profession, in that lawyers try to take 
advantage of juror prejudice, press unscrupulous claims, make appeals to 
prejudice, etc.; in both civil and criminal cases, lawyers use the jury syslem as 
a rationalizing device for the adoption of illegal practices calculated to secure 
victory and for a scapegoat upon which to blame their own mistakes in the 
event the decision should go against them ® 


(E. g., Bullivant, op. cit. supra at 948; Greer, op. cit. supra at 196 et seq.; 
MeWhorter, op. cit. supra at 46. And see references cited in my piece on jury 
functions. ) 

See also Lummus, Civil Juries and the Law’s Delay (12 B. U. L. Rev. 487 at 
490 (1932)): ‘‘The decision to claim jury trial is usually that of the lawyer. Some- 
times it is because of some tactical advantage, real or imaginery ; sometimes it is 
for delay; sometimes it is to avoid blame if the trial should result unfavorably; 
often it is because of unreasoning habit.” 


11. Jurors are more easily corrupted than judges? 


E. g., Boston, Some Practical Remedies for Existing Defects in the Adminis- 
tration of Justice (61 U. of Pa. L. Rev. 1 at 18 (1912): “Being in the public 
eye, in a proper condition of public life, they are less easily corrupted than a 
single obscure juryman.”’ 


12. Litigants in civil cases have more confidence in judge than in jury verdicts and 
do not want trial by jury; point also sometimes made that the public doesn’t 
want trial by jury in civil cases either 

E. g., Lummus, Civil Juries and the Law’s Delay (12 B. U. L. Rev. 487 at 
490 (1932)): 

“Clients wishing trial and decision in their cases rarely insist upon jury trial 
of their own motion; they seldom care about the form of trial, if they deem the 
tribunal fair. * * * The decision to claim jury trial is usually that of the 
lawyer. * * * 

“For his part, the writer doubts whether the absolute right of jury trial, at 
the whim of a party, without the slightest expense to him but at great expense 
to the public, would appeal favorably to the mass of the people if they could be 
shown the facts.”’ 

See also, Bullivant, Abolition of Jury Trial in Civil Cases (60 Am. L. Rev. 
938 at 949): “judges’ decisions, if anything, are regarded as more just because 
procedure and investigation is not tied down by the mass of rules necessitated 
by the presence of the jury.” 


13. The jury is responsible for the diminution of the authority of our trial judges 
which is bad 


This argument is developed by Green, Judge and Jury. 


Ill. THE DEBATE OVER THE JURY IN CRIMINAL CASES 


Most of the debate about the jury has been concerned with the advantages and 
disadvantages of its use in civil cases, comparatively few writers opposing the 
jury have advocated its abolition in criminal cases. To a considerable extent, 
the debate simply assumes that the jury in criminal cases is justified, that it 
would be bad manners to attack it and that it needs no justification. 

E. g., Boston, Some Practical Remedies for Existing Defects in the Adminis 
tration of Justice (61 U. of Pa. L. Rev. 1 at 15 (1912)): “I am speaking (i. e., 
attacking), solely of civil juries; the criminal jury has a different raison d’etre, 
which I shall not discuss.” 


6 Compare Umbreit, Is Trial by Jury an Ineffective Survival (8 Marquette L. Rev. 126 at 129 (1924)): 
“This charge, instead of being a serious one against the modern jury and its members, is a most serious 
arraignment of the legal profession, as well as a serious reflection upon the courts.”’ 

7 The answer here has been that there are very few cases and that the charge is not a very serious one 
(E, g., Umbreit, Is Trial by Jury an Ineffective Survival, 8 Marquette L. Rev. 126 (1924).) Above 
argument often expanded into point that jurors are men of small means and hence more susceptible to 
bribes. (See Boston, op. cit. supra.) 
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Corbin, The Jury on Trial, 14 A. B. A. J. 507 at 508 (1928): “I am not con- 
cerned here with the abolition of the jury in criminal cases. It has stood and 
always will stand as the only bulwark between the security of the individual and 
the oppressive use of power by the state.” 

However, there have been a few brave souls who have argued that the jury 
ought be abolished in criminal as well as civil cases. (E. g., McWhorter, Abolish 
the Jury (57 Am. L. Rev. 42 (1923)); Greer, Should Trial by Jury be Abolished, 
(42 Am. L. Rev. 192 (1908). And see, Sebille, Trial by Jury: An Ineffective 
Survival, (10 A. B. A. J. 53 (1924)). Cf. also, Sunderland, The Inefficiency of 
the American Jury (13 Mich. L. Rev. 302 (1915)) who argues against both civil 
and criminal jury in early part of article but ends up by saying that everything 
will be O. K. if judges are allowed to comment on the evidence; see also, C. E. 
Green, Jury Injustice, 20 Jurid. Rev. 182 (1908). Frank also attacks use of 
jury in criminal cases, although it is clear that he is not nearly as concerned with 
it in criminal cases as in civil cases. (See Courts on Trial.) 

As the justifications advanced for the jury in criminal cases are by and large 
the same as those advanced to justify it in civil cases (notwithstanding the fact 
that the point seems nowhere to be made that if the jury opponents are willing to 
retain the jury in criminal cases where more precious interests are at stake, why 
do they oppose it in civil cases), the discussion here is confined to presenting the 
charges against the use of the jury in criminal cases. 


1. We are a democratic society today, our laws agree with the people’s feelings, there 


is no reason to fear oppressive government, the publicity function of jury trials 
is no longer needed because of modern means of communication, and the jury 
in criminal cases is therefore no longer needed 

(See above-cited articles.) 

A corollary of the above point is that judges and not juries are the usual pro- 
tectors of our liberties. Articles above cited. Answer has been that of Norton, 
What a Jury Is (16 Va. L. Rev. 261 at 265 (1930)): “Judges are more likely than 
the jury to enforce oppressive laws. In the administration of John Adams the 
alien and sedition laws, both conflicting not only with constitutional principles, 
but also with fair play, were applied by the Federal judges with more or less 
enthusiasm * * *. (Out of that experience, doubtless, proceeded in 
degree the elective judges of the States,” citing Beveridge). 

And ef. Hall, The Present Day Jury: A Defense (10 A. B. A. J. 111 at 112 
(1924)), who argues that the judge feels that he is a part of the Government and 
is likely to be biased against the accused. He probably is a good friend of the 
state’s attorney who is again probably a coworker in the same political party. 
Further, judges know attorney and may be biased by reason of this fact, either for 
or against accused. 


some 


2. Jury makes possible mob law in the courts, to the prejudice either of the state or 
of the accused 


(See above-cited articles.) 


3. Jury inspires the criminal with contempt for the law and its slow and bungling 
processes, and buoys him with hopes of escape through the easy sympathy of 
our warm-hearted American juries. Existence of juries in criminal cases 
increases the crime rate and reduces respect for the law 


Above cited articles. Heat of the articles exemplified by Greer (op. cit. supra 
at 199): “The jury system is destroying the law and slowly but surely bringing 
on the bloodiest revolution known to history. Through it life, liberty and prop- 
erty are becoming more and more insecure as the days pass.’’ (Greer was a 
corporation lawyer mad at juries for acquitting labor union members for their 
crimes in connection with organizational work and in strikes in general.) 


4. Juries in criminal cases follow instructions even less than in civil cases because 
they think they are more supreme in criminal cases and the conduct of the trial 
confirms them in this belief. Result is that criminals treated inconsistently 


5. Use of juries in criminal cases makes law unpredictable and deprives citizens 
of advance legal notice of what the law is 


Point seldom made in the debate. See references cited in my piece on 

functions. 

6. Juries as often convict people who shouldn’t be convicted as they acquit people 
who should be convicted 


Articles above cited. Perkins, outside of the debate, has the best statement 
of this point (16 Iowa L. Rev. 20, 223 at 224-225.) Perkins expands the argu- 
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ment by pointing out that defendants sometimes do not want trial by jury and 
that it is forced on them by eager district attorneys. Therefore, jury oppresses 
defendants, not a means of unjustifiable escape at all, at least in some cases. 

7. Trial by newspaper makes fair trials in many cases impossible 

Articles above cited, including Perkins. Corollary of this point is that changes 
of venue necessary and this is expensive. (See McWhorter.) 

8. Juries in criminal cases often corrupted through fear of what their friends will 
say of their actions 

Articles above cited. 

Other charges against jury apply to civil cases as well and so are not noted 
herein. 

Mr. Sourwine. Mr. Kalven, where are the recordings that were 
made of the jury deliberations in Wichita; do vou know? 

Mr. Katven. Not precisely, sir. To my knowledge, they are 
stored in two rooms in the basement of the law school. Mr. Strodt- 
beck is the direct custodian of this, and I think could testify more 
directly to that. 

Mr. Sourwine. Do you know who had access to them? 

Mr. Katven. Only two people—Mr. Strodtbeck’s  staff—Mr. 
Strodtbeck himself and, of course, | would have, whenever I would 
want to see them. They are under lock and key, the recordings 
themselves. And I think Mr. Strodtbeck could describe a little more 
vividly, sir, than I can, the precise security measures that have always 
been taken with these materials. 

Mr. Sourwine. Can you tell us when and where any of 
recordings have been played? 

Mr. KaALven. Sir, except for performances to ourselves, for our own 
purposes, the only occasion I know of is the Estes Park meeting of 
the judges of the Tenth Judicial Circuit. 

Mr. Sourwineé. Who do you mean, “to ourselves’’? 


Mr. Katven. The immediate—not more than a group of 5 or 6 
people. 

Mr. Sourwine. Who are those persons? 

Mr. Katven. I think it would j-e fair to sav anvone on the staff 
at this point might, if cireumsterces werrr: tec, hear the materials. 
I do not know that they have. ' hev bave al! hod contact with them. 

Mr. Sourwine. How many persons ere on the st: ff at this moment? 

Mr. Katven. I think 13. I thovght vor might ask that. 

Mr. Sourwine. You said 5 or 6 persons a moment ago. Did you 
mean different groups of 5 or 6 now, and 5 or 6 leter? 

Mr. Katven. I mean, sir—no, sir; | mean on this count, sir, there 
are 10 people at the moment. ' he pro'lem about counting them, 
sir, is that we have a fair amount of pert time help that is at a rela- 
tively junior level, and it is a question whether vou include those on 
the staff or not, but anv of the senior members of the staff, I am sure, 
would have access to this material. 

Mr. Sourwine. Do you know whether the recordings have been 
edited? 

Mr. Katven. Again, I think Mr. Strodtbeck could talk more to 
that point than I can, sir. I know that transcripts have been made 
of them, which have been masked. And it is this material which we 
would use in the future. 

Mr. Sourwine. The question was whether you knew whether the 
transcripts had been edited. Do you know? 


these 
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Mr. Katven. You mean the transcripts, sir, or the tapes 
themselves? 

Mr. Sourwine. The tapes, the recordings. 

Mr. Katven. I do not know, sir. 

Mr. Sourwine. The transcriptions, that is. 

Mr. Katven. The transcriptions are completely masked, so you 
could not tell. 

Mr. Sourwine. They have been edited? 

Mr. Katven. They have been edited and completely digested, so 
vou cannot tell who the jurors are. 

Mr. Sourwine. And the original transcriptions have been de- 
stroyed? 

Mr. Katven. I do not think so, sir, at this point. 

Mr. Sourwineg. Do you know where they are? 

Mr. Katven. They are locked, under Mr. Strodtbeck’s auspices, 
in the basement. 

Mr. Sourwine. Have the masked transcriptions also been kept 
locked up? 

Mr. Katven. I am not positive of that, sir. I do not think they 
are regarded quite with the same degree of security. They are kept 
separate. 

I may say this: they are kept quite separate from the others. So it 
would be difficult to put together a tape and a masked transcript and 
be able to identify the parties. 

Mr. Sourwine. Have you had anything to do with the playing 
back of the recordings of the jury deliberations at the meeting of the 
judges of the 10th circuit? 

Mr. Katven. I did not. 

It was my good fortune to become director of the project at the 
time it occurred. 

Mr. Sourwine. Do you know of any plans for playing these record- 
ings back in the future? 

Mr. Katven. No, sir. 

Mr. SourwiNne. Do you know of any plans for discussing this proj- 
ect in the future? 

Mr. Katven. Again, if you mean by “this project,’ the narrow 
project, sir, no. 

Mr. Sourwine. Do you plan to address a luncheon group on the 
2d of November? 

Mr. Katven. I still plan to; ves, sir. 

Mr. Sourwine. And have you planned to tell them anything about 
these recordings of juries? 

Mr. Katven. No, indeed. 

[ do not know if those plans are—this is an informal alumni lunch- 
eon the university is having downtown. They wrote that lush descrip- 
tion you read this morning. 

I think our plans, so far as we have made, Mr. Strodtbeck would 
probably play one of the experimental tapes and use the group as an 
experimental jury for our own purposes. 

Senator JenNerR. Mr. Strodtbeck, did he play these recordings at 
the judicial meeting in Estes Park, Colo.? 

Mr. Katven. He went out there; yes, sir. 

Senator JENNER. Who played them—who played these records? 
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Mr. Katven. I think Mr. Strodtbeck went out to be of technical 
assistance to the court in the playing of the material. 

The CHarrMAN. You are to speak at the University of Virginia 
next month? 

Mr. Katven. Beg pardon? 

The CHarrMan. Are you to speak at the University of Virginia 
next month? 

Mr. Ka.tven. | was just called on that yesterday, sir. I plan to 
be down there for other purposes. They had asked me if I would 
talk to this student law forum of theirs. I said, yes; that is about as 
far as I know on that. At this moment, I have no idea what I am 
going to say to them except, certainly, I am not talking about the 
contents of these recordings. 

The CHarrMaAN. Have you announced the subject of your speech 
at the University of Virginia? 

Mr. Katven. No, sir; I regard this again as an informal arrange- 
ment down there. There are many other things on the project, sir, 
which we would love to talk about. 

Mr. Sourwine. With regard to your speech at Chicago, what did 
you mean it was just an informal luncheon? 

Mr. Katven. What I meant was that this was not a professional 
group. It was a group interested in getting a talk about the project 
as such, and therefore I hope this will not get back. 

Mr. Sourwine. How many do you expect to have there? 

Mr. Katven. They expect around a hundred people. 

Mr. Sourwine. Did you know it was advertised in the alumni 
publication? 

Mr. Katven. That is right. 

Mr. Sourwine. It is open to the public; is that right? 

Mr. Katven. It is definitely open to the people—attended only, 
sir, by a kind of lay people—intended particularly for people interested 
in the university who would like to hear something about research 
going on at the university. There was never any thought about talk- 
ing about this material at that luncheon. 

Mr. Sourwine. Do you know, Mr. Kalven, about an agreement 
that transcripts of ree ‘ordings of jury’s deliberations would be sealed 
up until all time had elapse id for appeal from the individual case? 

Mr. Katven. I know, sir; there is some provision for that. Then, 
I am not familiar as of my own knowledge with that. Again, I think, 
Mr. Strodtbeck could talk- 

Mr. Sourwine. Do you see in such a provision any implication 
that what was done would have constituted a ground for appeal or 
exception if it had not been sealed until the time of appeal had passed? 

Mr. Katven. I think, as Mr. Levi said, that since the counsel had 
consented to the whole arrangement, anyway, it would be a peculiar 
ground for appeal; that the judge, perhaps—I think, this is his own 
idea—perhaps was a little uneasy about his having access to this mat- 
erial until that had happened. 

Mr. Sourwine. Have you stated, sir, publicly, that the United 
States attorney had agreed to the jury bugging in each instance? 

Mr. Katven. I did, sir, in the one public statement we have made, 
make a statement saying that all the parties to the case, I mean, that 
counsel for all parties to the case had agreed, including the United 
States attorney. I believed that to be true at the time, sir. | 
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understand, sir, that might have been a mistake. The man actually 
in charge of the case was an assistant United States attorney, sir. 

The intention of our statement was that the lawyer handling the 
Government’s case had consented on behalf of the Government. 

Mr. Sourwinge. You were quoted as having said that the thing 
had been cleared with the United States attorney, and I am just 
asking you whether you had said that. 

Mr. Katven. I think my statement is unfortunately a little 
ambitious on that, sir, but I think the clear intention of it was that 
whoever was the lawyer for the Government in the case involved had 
consented, and I understand that to be the fact. 

Mr. Sourwine. Who was the lawyer for the Government who 
consented? 

Mr. Katven. I am not sure I know the name, sir. I think it was 
Mr. Cowger. 

Mr. Sourwine. Was he consulted with regard to all of the cases, 
or only with regard to those cases in which the Government was a 
party? 

Mr. Katven. I again have no direct knowledge about this, sir. 
Mr. Kitch, one of the others that was there, will have that. 

Mr. Sourwitnr. When you made your statement to the press, 
were you under the impression that the United States attorney 
had been consulted with regard to all of these cases? 

Mr. Katven. We were under the impression, sir, that whatever 
measures were appropriate had been taken on the Government side 
to see that was properly handled. 

Mr. Sourwine. That does not quite answer the question. 

Were you at that time under the impression that the United States 
attorney had been consulted with regard to all of these jury bugging 
cases? 

Mr. Katven. In fact, yes, sir; but because we were not making a 
distinction as to what level the person trying the case might have 
been 

Mr. Sourwine. Do you know of any connection between this 
study and any similar study authorized or approved by any State bar 
association? 

Mr. Katven. No, sir; I assume there may be other kinds of jury 
studies going on from time to time, but I really do not know of 
anything specifically. 

Mr. Sourwine. The Senator mentioned a moment ago, or you 
mentioned, Mr. Vishinsky. Have you ever read the Law of the 
Soviet State by Andre Vishinsky? 

Mr. Katven. No; I have never, not. 

Mr. Sourwine. Do you consider it an authoritative legal work? 

Mr. Katven. Not having read it, sir, I really do not have an 
opinion on it. 

Mr. Sourwine. Do you agree with this quotation from Vishinsky’s 
book, page—— 

Mr. Katven. I doubt it. 

Mr. SourwIne (reading): 





The classical form of the bourgeois court is the “court with jury” (a court with par- 
ticipation of sworn assessors) existing in the capitalist countries that preserve the 
bourgeois democratic forms of state order. In such a court the jurors (ordinarily 
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12) decide the guilt of the accused, and on the basis of that verdict, permanent 
judges (appointed by state authority) apply the law, and designate the punish- 
ment. 


In its modern form, such a court was created by the bourgeoisie in consequence 
of its victory over feudalism and was progressive as compared with bureaucratic 
and caste courts of the noble landowner state. While bourgeois democracy 
flourished, such a court undoubtedly served as a bulwark of the political freedoms 
proclaimed by the bourgeoisie at the time of its triumph over the power of the feudal 
monarchy. But jurors are now, as they were formerly, the bulwark of that order 
of social relationships which rests on private capitalist property. The class 
character of such a court is an index as well of the class direction of the justice to 
which the jury gives effect. 

Chosen chiefly from the circles of the middle and petty bourgeoisie, and predis- 
posed by their own social position to see the buttressing of the existing social 
order as their function, jurors are captivated by the views even as to concrete 
matters, enunciated by the press, which is in the hands of the biggest capitalists. 

Mr. Katven. What was the question, now, sir? 

Mr. Sourwine. The question is whether you agree with that state- 
ment or not? 

Mr. Katven. Insofar as I understand it, I do not agree with it. 

Mr. Sourwine. You do know whether the Soviet courts have a 
jury system? 

Mr. Katven. I know absolutely nothing about the jury system in 
the Soviet courts. 

Mr. Sourwine. Do you believe that the American jury system is 
~~. to the Soviet court system? 

Mr. Katven. Yes; I certainly do, sir. 

Mr. Sourwine. Do you agree with Engels as quoted by Vishinsky 
on page 507, that— 
the English court of jurors, as the most developed, is the culmination of juridical! 
falsehood and immorality. 

Mr. Katven. No, sir. 

Mr. Sourwine. Were you, Professor Kalven, ever a member of the 
committee to secure justice for the Rosenbergs? 

Mr. Katven. No, sir; I was not. 

Mr. Sourwine. Were you a member of the Chic ‘ago Committee to 
Secure Justice for the Rosenbergs? 

Mr. Katven. No, sir; I was not. 

Mr. Sourwine. Did you attend a meeting of that committee in 
November 1952? 

Mr. Katven. I am not sure, sir, whether one of those occasions 
might not have been sponsored in part by that. I would not say to 
that, categorically, no. 

Mr. Sourwine. Were you at a meeting at 57 LaSalle Street, 


Chicago? 


Mr. Katven. Yes, sir; I think 

Mr. Sourwine. Did you address that meeting? 

Mr. Katven. I did, sir. 

Mr. Sourwine. In your address did you give the legal facts of the 
Rosenberg case, and also express the opinion that the sentence was 
too harsh? 

Mr. Katven. I think that is probably an accurate statement, sir. 

Mr. Sourwine. Did you speak at a rally at the University of 


Chicago sponsored by the Chicago Rosenberg Committee, January 9, 
1953? 
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Mr. Katven. I do pe remember that date specifically, sir, but as 
[ say, I did speak on 2 or 3 occasions about the case, and it would not 
surprise me that one of the sponsors for those meetings was the 
committee. 

Mr. Sourwinge. Do you remember speaking at a rally which was 
advertised with handbills, ““They Must Not Die’’, a rally to save the 
Rosenbergs? 

Mr. Katven. No, sir. 

Mr. Sourwine. Do you remember attending a rally under the 
auspices of the Save the Rosenbergs Committee of the University of 
Chicago at social science room No. 122, in January 1953? 

Mr. Katven. That I particularly do not remember—the room 
sounds wrong to me. 

Mr. Sourwine. This was a meeting which was advertised in the 
Chicago Maroon of January 9, 1953. 

Mr. Katven. Unless it is the same meeting we have been referring 
to, sir, before, but it cannot be. 

Mr. Sourwine. Did you, sir, write an article for the Bulletin of the 
Atomic Scientists on the Oppenheimer case? 

Mr. Katven. I did indeed, sir. 

Mr. Sourwine. Did you in that article there say that— 
the decision of the Commission is, in the end then, explainable only as a most 


serious error of judgment in applying standards, or as the implicit use of general 
security standards so stringent and puritanical as to give cause for genuine alarm? 


Mr. Katven. I did, sir. That was my opinion at the time. It is 
my Opinion now. 


Mr. Sourwine. Did you conclude your article by saying— 


It is the security system and not Dr. Oppenheimer that, in the end, has lost its 
case? 

Mr. Katven. Again, sir, | would answer the same way. 

Mr. Sourwine. I offer this, sir. 

The CHarrMANn. That will be admitted. 

(The contents page of the Bulletin of the Atomic Scientists dated 
Septe ‘mber 1954, is reproduced on the opposite page. Professor 
Kalven’s article, which begins on the second page following, is printed 
in full following the re produc tion of the table of contents. 
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THE Case oF J. RoBERT OPPENHEIMER BEFORE THE 
Atomic ENERGY CoMmMIsSION 


Harry Kalven, Jr. 
| Footnotes hereto are those of the author] 


(Although the ‘‘matter of J. Robert Oppenheimer” is a completed 
chapter in the annals of American security, the Bulletin has felt 
justified in devoting many pages to it. Among the many disturb- 
ing features of the case are the legal and evidential questions. They 
are analyzed in detail in the following article by Mr. Kalven, profes- 
sor in the University of Chicago Law School.) 


“And lying she knew was a sin, a sin, 
Lving she knew was a sin.”’ 
—The Irish Ballad by Tom Lehrer 


On June 29, 1954, the Atomic Energy Commission handed down its decision 
denying clearance to Dr. J. Robert Oppenheimer. The Commission’s action 
climaxed what had become the most widely publicized, and quite possibly the 
most important, loyalty-security case of our time. 

The case has an enormous fascination simply in dramatic terms because of the 
personality, history, and eminence of Dr. Oppenheimer. But it also provides an 
extensive and authoritative document on our policies as to security in government 
employment. The Gray Board, which heard the case, recognized that the security 
system of the United States was on trial along with Dr. Oppenheimer. The 
release of the official documents, including General Nichols’ original statement of 
items of derogatory information, the opinions of the Gray Board, of General 
Nichols, and of the Commissioners, the briefs of Oppenheimer’s counsel, and 
finally, the 1,000-page transcript of the hearings, make the case unusually accessi- 
ble to public study and evaluation. What is intended here is primarily a critical 
comment on the Commission’s decision and supporting opinions. 


THE CENTRAL ISSUE 


The central issue in the case is one of weighing numerous instances in an un- 
usually complex and busy life history against incompletely defined standards of 
loyalty and security. It is therefore very much in an area of judgments about 
which wide disagreements are possible and difficult to resolve. The spectrum of 
judgment is strikingly illustrated by the conclusion in November 1953 of Mr. 
Borden, who read the complete file including all classified data, that ‘‘more 
probably than not J. Robert Oppenheimer is an agent of the Soviet Union’ 
(Transcript ! 837), and the conclusion in July 1953 of Dr. Whitman who read 
the complete file including all classified data, except data on the H-bomb con- 
troversy, that “I do not regard Dr. Oppenheimer as any more of a security risk 
than I regard myself’? (Transcript, 498). The Gray Board which rendered the 
first decision in the case had its findings immediately subjected to widespread 
publie criticism. The decision of the Atomic Energy Commission affirming the 
adverse recommendation of the Gray Board has not been met with any compara- 
ble degree of criticism, and the public perhaps feels understandably hesitant to 
criticize where the same decision has been reached twice by responsible officials. 
I wish here to record my own view. It is that by their manner of affirming the 
Commission has made the adverse decision of the Gray Board less tenable and 
less persuasive; that the significant differences between the Gray Board and the 
Commissioners show that the criteria of the security system are now dangerously 
undefined; and that the decision of the Commission is in the end explainable only 
as a most serious error of judgment in applying standards or as the implicit use 
of general security standards so stringent and puritanical as to give cause for 
genuine alarm. I shall do my best to document these reactions. 


EARLY COMMUNIST TIES 


It needs to be said at the outset, however, that the case does have features which 
at first glance would seem to make the “security risk’’ decision relatively easy. 
Dr. Oppenheimer was intimately associated with the professional Communist 
movement for the period from 1937 to 1942 although not as a party member. 

! Texts refers to the document, Texts of Principal Documents and Letters of Personnel Security Board, 


General Manager, Commissioners, and Transcript refers to the Transcript of Hearing before Personne! 
Security Board. Both documents are available from the Government Printing Office. 








RECORDING OF JURY DELIBERATIONS 89 


His wife, his brother, his brother’s wife had all been members of the party. 
He had friends in the Communist group and he belonged to many front organiza- 
tions. There is, in addition, the Chevalier incident which will be dealt with 
more fully later, but which even his strongest supporters admit reflects at least 
a serious error of judgment in security matters on his part. Further, there can 
be no quibble about the sensitivity of Oppenheimer’s job. With this much 
firmly in the record, what can the fuss be about? Can it be anything more than 
a close case which you or I might have decided differently? 

This prima facie case against him dissolves quickly upon further acquaintance 
with the facts. First, the early Communist ties are understandable in the con- 
text of Oppenehimer’s life history and his extraordinary indifference to political 
affairs until the late 1930’s when his interest in communism began. Once he 
started war work his interests and associations changed radically and permanently. 
In brief, he appears to have been intellectually attracted to communism for a 
short intense period and then simply to have outgrown it. Second, he is of course 
Robert Oppenheimer and not John Doe; and has in the past 12 years achieved a 
record of absolute top-level performance on behalf of government characterized 
by great dedication. Third, the early ties were never denied by Oppenheimer 
and have been fully known for at least 10 years to the Government which has so 
earnestly sought his services. The result is that the Gray Board and the Com- 
mission, and to a lesser degree, General Nichols, do not choose to rest their case 
on his early affiliations. In this the official action is a discriminating one. What 
makes the case seriously disturbing, then, as an index of security judgments, are 
the items since 1942 which the Commissioners solemnly offer as the basis for his 
disqualification. 

These observations do not dispose of the Chevalier incident and are not meant 
to. In the end, the case against him falls into two categories: the Chevalier 
incident and everything else. Had the Commission placed its case solely on the 
Chevalier incident, it would, I think have made it more compelling; although to 
my mind and for reasons to be adduced later, no more persuasive. 


START OF THE CASE 


The first error of judgment was that charges were filed at all. It is not perfectly 
clear how this came to pass. The inquiry was not initiated because of the Eisen- 
hower Security Order 10450 (which replaced the Truman loyalty program and 
applied to all agencies, including the Commission). Dr. Walter G. Whitman, as 
Chairman of the Research and Development Board of the Department of 
Defense, was asked to review the matter of Oppenheimer’s clearance under the 
new security system. He did so in July 1953 and after ‘‘prayerfully” thinking it 
over, unqualifiedly recommended that he be reappointed as a consultant (Tran- 
script, 495-507). 

According to Commissioner Campbell’s opinion, the impetus came from Mr. 
Borden’s letter in November 1953. Mr. Borden after leaving government service 
as Executive Director of the Joint Committee on Atomic Energy felt it his duty 
to send Mr. J. Edgar Hoover a letter stating his conclusions as to Mr. Oppen- 
heimer. Mr. Hoover prepared a summary of the files and sent it and the Borden 
letter to interested agencies, and the President. On December 10, 1953, the 
Commission voted to have the ‘‘charges’’ fully investigated; on December 23 
General Nichols sent his well-known letter to Dr. Oppenheimer and the case was 
under way. Dr. Oppenheimer had, of course, been under official scrutiny since 
he started Government work in 1942 and had been cleared by Colonel Lansdale 
and General Groves in 1943; again by the full Commission, inclucing Commis- 
sioner Strauss, in 1947; and informally again by Chairman Dean in 1950. Mr. 
Borden’s letter was based simply on his own volunteered review of the existing 
files and contained no new data other than his conclusions about Oppenheimer’s 
role in the H-bomb controversy. But the striking thing is not so much the 
absence of new data but rather that Mr. Borden reached conclusions about Oppen- 
heimer of unparalleled severity and that no official passing on the case since has 
even remotely suggested that Mr. Borden’s conclusions were well founded. At 
the outset, there are the widest differences between Mr. Borden’s charges and 
General Nichols’ official charges. It thus appears that the Commission was 
moved to action by a statement of charges which it could not have taken seriously 
(Transcript, 837-838). 

Perhaps the Commission was impressed by the new element Mr. Borden 
introdueed—Dr. Oppenheimer’s position in the H-bomb controversy. Mr. 
Borden accuses him of working tirelessly from January 31, 1950 (the date of the 
Presidential decision to go ahead), onward to retard the United States H-bomb 





90) RECORDING OF JURY DELIBERATIONS 


program, to prevent expansion of the A-bomb production, and to block the 
obtaining of uranium raw materials and the development of nuclear-powered 
submarine and aircraft programs. These charges are repeated in a considerably 
reduced form as paragraph 24 of the Nichols’ letter of December 23, which 
states that it is reported that Oppenheimer changed his position on the H-bomb, 
in that he opposed it even after the decision as a matter of national policy to go 
ahead, that he persuaded other scientists not to work on it, and that he caused 
an unauthorized circulation of the General Advisory Committee recommendation 
against the bomb in order to influence other scientists. 

One cannot be sure what weight was given to this originally. Certainly Mr. 
Robb as counsel for the Gray Board took it seriously; of the 8 witnesses he called 
during the hearings 6 (Alvarez, Griggs, Latimer, Pitzer, Teller, and Wilson) ? are 
relevant only to this aspect of the case. Similarly, the point is taken quite 
seriously by Oppenheimer’s counsel with the net result that perhaps half of the 
lengthy transcript relates to it. Further, the Gray Board found specifically 
that Oppenheimer’s “conduct in the hydrogen bomb program was sufficiently 
disturbing as to raise a doubt as to whether his future participation, if char- 
acterized by the same attitudes * * * would be clearly consistent with the best 
interests of security”? (Texts, 21). A point taken this seriously would then seem 
to justify initiating the hearings. 

3ut some curious difficulties remain. General Nichols in his letter of recom- 
mendations of June 12, 1954, and all of the Commissioners in their final decision 
carefully and explicitly reject the H-bomb controversy as irrelevant, and dutifully 
call attention to the importance of free debate on issues of public policy. Unless 
General Nichols and the Commission changed their minds on this issue between 
the filing of the charges and the rendering of a decision, all that could have made 
the point relevant would have been the specific suspicions that Oppenheimer 
affirmatively opposed the program after it became official and that he sought 
to dissuade scientists from working on it. But here 5 minutes conversation with 
Oppenheimer’s leading scientific opponents in the controversy, including Teller, 
would have indicated, as calling them as witnesses did indicate, that they were 
not seriously questioning his loyalty and were merely in bitter disagreement with 
him on the merits of the superbomb. (Transcript, 660, 694, 704, 710, 754, 768, 
787, 800, 802, 804.) 

The decision to start full-dress hearings thus remains to me something of a 
puzzle. On the one:hand, we have the stimulus of Mr. Borden’s extravagantly 
intemperate conclusions as to the old data in Oppenheimer’s file—conclusions 
which no one else seems to have remotely accepted; on the other hand, we have 
Oppenheimer’s position as a leading participant in the H-bomb controversy, 
which the Commission decides unanimously is not legally relevant to his security 
status. 

Finally the Commission must have been aware in December that Oppenheimer’s 
appointment ran only through June and that he need not be reappointed. Where, 
then, was the urgent necessity for initiating this distasteful ceremony in the 
ease of so distinguished a scientist who, as his severest critics concede, made 
magnificent contributions to our war effort? 

Mv own paradoxical hunch is that had Dr. Oppenheimer originally been charged 
with what he was finally found guilty of by the Commission, he would never 
have been subjected to a loyalty-security hearing. 

We need not dwell longer on the H-bomb controversy although it is of first-rate 
importance. As noted, the Commission, to its credit, rejected the conclusions 
of the Gray Board which had in effect extended enormously the meaning of a 
security risk to include the giving of bad advice and the failure to display 
requisite enthusiasm. The Commission thus corrected the most profound error 
of the Gray report, and made it unlikely that this mistake will occur again. 
But the episode is an unsettling reminder of where our anxieties over security 
can lead, and the parade of distinguished scientists and officials being cross- 
examined in a loyalty-security hearing on how this fundamental issue of national] 
policy came to be decided remains a permanent part of the public record 


PROBLEMS OF PROCEDURE 


The objections to the Oppenheimer case are not the usual ones about the pro- 
cedures which accompany loyalty-security cases. They go rather to the sub- 
stantive criteria used and to the judgment exercised in their application. The 
case is thus unlike the two great law cases in which the constitutionality of the 


2 The other two witnesses were Col. Boris Pash and Mr. William Borden. 
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loyalty program and the Attorney General’s list were challenged, Bailey v. Rich- 
ardson and Joint Anti-Fascist Refugee Committee v. McGrath. 

Dr. Oppenheimer had a hearing which occupied a full month; he was given 
considerable detail as to the charges; he was represented by the ablest of counsel 
who were allowed the most vigorous participation at the hearing. The hearing 
was before a board of independent citizens of stature, integrity, and responsibility. 
Mr. Gray as chairman conducted the hearings with decorum and impartiality. 
And finally the decisions were accompanied by full supporting opinions. 

But the procedures nevertheless present difficulties, perhaps inherent in the 
nature of loyalty-security cases. First, the issues are never clearly defined and 
they keep shifting. The large majority of items enumerated in Nichols’ letter of 
December 23 do not occupy a significant place in the recommendations of the 
Gray Board, or in General Nichols’ letter of recommendations, or in the opinions 
of the Commissioners. Some of the items the Commission relied most heavily 
upon do not appear, and could not appear, in the original statement of charges. 
Again, as will be seen in detail later, there is substantial shift in issues between 
the Gray Board and the Commission with a totally new issue, that of ‘fundamental 
defects in character” becoming focal for the Commission. 

The shifting of issues is illustrated by the two briefs of Oppenheimer’s counsel. 
The Gray Board emphasized his susceptibility to influence, citing the Lomanitz 
and Peters incidents, but counsel’s brief to the Board does not discuss the point. 
In their brief to the Commission they do discuss it fully, indicating that they had 
not done so before because they were “lacking any clear notice that this charge 
was regarded as a serious feature of the case’’ (brief to the Commission, 49). The 
Commission, in turn, does not discuss this issue, but does discuss at length Oppen- 
heimer’s veracity, a point not raised by the Gray report,’ and examines seriously 
several matters such as the Seaborg letter, and the testimony regarding Weinberg 
and Lambert. These matters, of course, are not mentioned in the Gray report, 
and therefore not mentioned in brief of counsel to the Commission. 

Second, there is a basie confusion as to the status of the Commission in review- 
ing the recommendations of the Gray Board and General Nichols. Are these 
merely recommendations of an advisory sort, and is the Commission deciding the 
case directly? Oris the Commission making an appellate review of the findings? 
Obviously, Commissioner Campbell thought it ought to do the latter and in the 
narrowest of limits; but the majority of the Commission appears to treat the recom- 
mendations as advisory only. This is important because in the eyes of the Com- 
mission, the Gray Board was in serious error on a material point—the relevance 
of the H-bomb dispute. It is not clear that the Gray Board would have reached 
a conclusion adverse to Oppenheimer if this item were withdrawn. Again, was 
the Commission bound by the strong finding of the Gray Board as to Oppen- 
heimer’s loyalty unless they rejected it, or since they ignored it, does this mean 
that there is in the end no Official finding as to his loyalty one way or the other? 
Similarly, it would be unthinkable in a criminal trial that an appellate court would 
affirm guilt on grounds not raised in the trial court; yet that in substance is what 
the Commission does on the point about defects of character. Finally, what is 
the status of General Nichols’ findings and recommendations which differed 
sharply in scope and emphasis from those of the Gray Board? Was he an inter- 
mediate appellate reviewer? In any event, it does not appear that counsel had 
full opportunity to meet his recommendations which were not sent to the Com- 
mission until June 12, and apparently not released to anyone else until June 29 
when the Commission announced its decision. 

In view of the length of the record and the complexity of the issues here, did 
the Commissioners have sufficient time to examine the record? They received 
Nichols’ letter forwarding the Gray report and his letter of recommendation on 
June 12, and announced their decision on June 29—a deadline imposed by the 
fact that Oppenheimer’s appointment terminated June 30. It is at least re- 
grettable that the Commission did not see fit to permit counsel’s request for oral 
argument, especially since so much of counsel’s written brief was, as it turned out, 
of necessity off the points that concerned the Commission. 

Further, there is the question about confidential files available to the Board 
and its counsel but not to the Oppenheimer side. This is a characteristic of all 
loyalty-security cases, and undoubtedly Oppenheimer’s case is in the end little 
prejudiced by materials not brought out fully at the hearing. But Mr. Garrison 
protests frequently that he is at a real disadvantage and one cannot but sympa- 
thize with him; and in the Weinberg incident this may have been crucial. There 

3’ The Gray report does say he was not “‘entirely candid” in his discussion with the Board of the Gest" 
Advisory Committee’s position on the hydrogen boinb (Texts, 13), but this is a far ery from the Commis 
sion’s concern with his “‘fundamental defects of character.” 
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is an unpleasant element of surprise in the use of documents by the Government 
throughout the hearing. And there is a note of absurdity in the cross-examina- 
tion of Mr. Lilienthal (transcript, 411 et. seq.) when he is testifying as to the 1947 
clearance. He is not allowed to see the FBI files which he had received in 1947 
as Chairman of the Commission, although Mr. Robb is questioning him with a 
copy of the files before him. 

Finally the role of Mr. Robb as counsel for the Board leaves one uneasy. Mr. 
Gray states repeatedly that this is an inquiry not a trial, yet Mr. Robb plays 
throughout the role of the dedicated prosecutor and plays it to the hilt in a way 
that would be barely appropriate in a murder trial. 


THE GRAY BOARD REPORT AND THE NICHOLS RECOMMENDATION 


Lack of space will prevent a detailed look at the Gray report and the Nichols 
recommendations. The Gray report was commented upon so fully in the public 
forum that further analysis is not required. It should be noted, however, that 
it was a document appropriate to the magnitude of the occasion; it dealt explicitly 
with the general issues raised by the case; and it is written with dignity and a 
sustained note of regret over the nature of its task. Moreover, it was humane 
and in many respects generous to Dr. Oppenheimer. It found explicitly and un- 
equivocally that he was loyal and it noted his high degree of discretion in hand- 
ling of classified materials and his magnificant service to the Government. But 
in the end it was led into absurdity by its position on the H-bomb controversy 
and by its very generosity to Oppenheimer which left the public puzzled as to 
what more than loyalty, discretion, and service could be asked of a man by his 
government. 

The Commission’s opinions avoid both these difficulties. They reject the H- 
bomb material. They make almost no positive statements about Oppenheimer, 
and they personalize their negative findings. What remains to be seen is whether 
in avoiding the errors of the Gray Board, the Commission did not move into more 
serious errors of its own. 

General Nichols’ letter appears to have influenced the Commission more than 
the Gray report.‘ Since it is so closely paralleled by the Commission majority 
report, it will be dealt with as part of that discussion. It is, however, a forceful 
statement and probably abler than any of the majority Commission opinions. 
The picture that emerges from it, in brief, is that Oppenheimer made outstanding 
contributions during the war; that he was virtually a Communist until 1942; 
that he is seriously implicated by the Chevalier incident, and that he has lied 
materially on numerous occasions; that he has continuing associations that are 
disturbing; that he has exercised an arrogance of judgment with respect to 
security matters; and that he is by no means any longer indispensable. His 
views on the H-bomb controversy are relevant only as bearing further on his lack 
of veracity. The thrust is that he has always been a calculated security risk and 
is now no longer sufficiently needed to warrant the risk. The Nichols letter may 
be the crucial document in the case. It appears to have indicated to the majority 
the way of avoiding the chief points of public criticism of the Gray report, and 
its severe tone may have made it more difficult for the Commission to be more 
charitable to Oppenheimer. The failure to provide Oppenheimer’s counsel with 
the chance to appeal from the Nichols findings may have been the gravest pro- 
cedural defect in the case. 


MR. SMYTH’S OPINION 


Each of the five Commissioners wrote an opinion. There is a majority opinion 
signed by Commissioners Strauss, Zuckert, and Campbell; individual supplements 
by Commissioners Zuckert and Campbell; a separate concurring opinion by 
Murray; and the dissenting opinion by Smyth. 

The Smyth opinion is a lucid and eloquent analysis of the majority findings 
and requires no special comment here. It does, however, have two arresting 
sentences which should be marked. After pointing out that Oppenheimer has spent 
the last 12 years under official surveillance, Smyth adds: ‘‘This professional review 
of his actions has been supplemented by enthusiastic help from powerful personal 
enemies.’’ And he makes a pertinent rejoinder to the almost holy tone in which 
the majority opinions discuss security. ‘I would suggest”? says Mr. Smyth, 
“that the security system itself is nothing to worship.” 


¢ Under the Commission procedures, it was the responsibility of General Nichols to forward the Gray 
Board report and his recommendations to the Commissioners. 
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MR. CAMPBELL’S OPINION 


The separate opinion of Mr. Campbell is disturbing because it discloses that he 
really did not make a decision. He construed the Commission’s function as one 
of a severely limited appellate review of the Gray Board and the Nichols recom- 
mendations. As I read him, he has defined the terms of review so narrowly that 
they have no legal counterpart. Since no one has questioned the integrity of the 
Gray Board, or their knowledge of the criteria, or the fullness of the opportunity 
to be heard, the security system requires that their judgment and that of the 
General Manager ‘‘must be upheld in the absence of compelling circumstances,”’ 
This is perilously close to saying that since no one has said the trial court was 
bribed or incompetent, there is nothing for the appellate court to do but affirm. 

His view is thus in sharp conflict with that of the majority opinion which he also 
signed. Further, he cannot affirm the findings of both the Gray Board and 
General Nichols without some puzzlement since they read and weigh the evidence 
so differently; or is he merely accepting all the adverse findings of both? Again 
there is the matter that the Gray Board decision was by a margin of 2 to 1 and 
Dr. Evans’ dissent merits some attention. Further, he agrees that the Gray 
Board based its findings in good part on an erroneous view of the relevance of the 
H-bomb, yet this suggests to him no reason for fuller review. And again, the 
majority opinion which he signs places stress on an issue, that of Oppenheimer’s 
character, not found in the Gray report which he is merely affirming. 

Commissioner Campbell also observes that the brief of Oppenheimer’s counsel 
was “argumentative” and ‘‘contains no new evidence’’; but it is always the func- 
tion of a brief to argue and it is never the function of a brief to present new 
evidence. 

The difficulties with Mr. Campbell’s opinion are thus legion. But it does 
suggest the interesting query: why was not the Commission willing to affirm the 
Gray report, eliminating the findings about Oppenheimer’s role on the H-bomb? 
This would have been sufficient and more tenable procedurally and of course 
much more charitable to Dr. Oppenheimer. But perhaps General Nichols’ strong 
recommendations made this impossible; attention is thus directed again to the 
anomalous intermediate review General Nichols was called upon to exercise and 
to the important consequences that might have resulted, had Dr. Oppenheimer 
appealed from the Nichols findings rather than from those of the Gray Board. 


MR. MURRAY’S OPINION 


The opinion of Commissioner Murray is quite another matter. He does not 
join with the majority, and he writes with a considerable complexity and inde- 
pendence of mind. He makes the ablest discussion of the error of considering the 
H-bomb controversy and seems genuinely concerned with the problem of pro- 
tecting scientific morale and free inquiry under a security system. He is also and 
properly interested in the general principles which should control such cases. He 
believes that the majority have not met ‘‘squarely the primary issue which the 
case raises. The primary issue is the meaning of loyalty.” 

There follows an elaborate examination of “loyalty.’”’ Loyalty is not merely 
love of country, it is recognition by the citizen that ‘“‘his government for all its 
imperfections is a government under law, of law, by law; therefore he is loyal to 
it.” The more sensitive and responsible a man’s position in government, the more 
stringent the test of his loyalty. For those in Oppenheimer’s position “their 
faithfulness to the lawful Government of the United States, that is to say, their 
loyalty, must be judged by the standard of their obedience to security regulations. 
Dr. Oppenheimer was subject to the security system which applies to those 
engaged in the atomic energy program. The measure of his obedience to the 
requirements of this system is the decisive measure of his loyalty to his lawful 
government. No lesser test will settle the question of his loyalty.” 

Mr. Murray then applies his loyalty test to Oppenheimer and finds first, “‘a 
frequent and deliberate disregard of those security regulations which restrict 
associations’’; second, that he was “‘seriously deficient in his cooperation with the 
workings of the security system.’’ He therefore concludes: ‘‘He was disloyal.” 

For all of its elegance, Mr. Murray’s opinion seems to me frightening and 
irresponsible. He is free, of course, to philosophize about loyalty, but not when a 
man’s career and reputation are crucially at stake. For all of its apparent origi- 
nality, Murray’s view reduces to a simple identification of “loyalty”? with 
“security risk.” This is not a quibble over words. Mr. Murray must know that 
to other people disloyalty has connotations of treason and betrayal and is one of 





69040—55 7 











94 RECORDING OF JURY DELIBERATIONS 


the strongest words one man can use against another or a government against its 
citizens. It is therefore, irresponsible for him to so use it under the circumstances, 
for he will be taken by others to have found Dr. Oppenheimer disloyal in their 
sense of the word, not his. Thus, Time magazine commented: “‘A closely reasoned 
concurring opinion by Commissioner Thomas E. Murray moved a long step 
beyond the majority statement. Concluded Murray: Oppenheimer was disloyal.”’ 
The opinion is irresponsible in another sense also. Mr. Murray does not specify 
a single instance to support either of his findings and, as we shall see in a moment, 
he would be hard put to do so on the record of the case. Finally, the opinion is 
frightening since it would move us toward maximizing the stigma of security pro- 
cedures on individuals and toward a standard of mystical patriotism which does 
not find it important to distinguish among the disloyal, between the dedicated 
conspiratorial Communist, and the man who is somewhat careless about security. 
It should be noted, however, that Mr. Murray to his credit says nothing about 
“the fundamental defects of character’? on which the majority so much relied. 


MR. ZUCKERT’S OPINION 


The opinion of Commissioner Zuckert, perhaps the ablest of the majority 
opinions, is again different in emphasis. In its concern to avoid “the hysteria 
that breeds witch hunts’ and ‘a dominated uniformity in thought and action,” 
it is reminiscent of the Gray report. “It is,” says Mr. Zuckert, ‘‘a source of real 
sadness to me that my last act as a public official should be participation in the 
determination of this matter.” 

He takes sharp issues with Murray on the meaning of loyalty: 

“One of the difficulties in the development of a healthy security system is the 
achievement of public understanding of the phrase ‘security risk.’ It has unfor- 
tunately acquired in many minds, the connotation of active disloyalty. As a 
result, it is not realized that the determination of ‘security risk’ must be applied 
to individuals where the circumstances may be considerably less derogatory than 
disloyalty. In the case of Dr. Oppenheimer, the evidence which convinces me 
that his employment was not warranted on security grounds did not justify an 
accusation of disloyalty’’ (texts, 55). 

Despite this important difference of opinion among the Commissioners as to the 
meaning of the loyalty criterion, the majority opinion found it unnecessary to 
deal with the point. 

At the start Mr. Zuckert makes explicit the principle he is applying. No single 
incident standing alone, not even the Chevalier matter, is decisive; it is rather their 
cumulative impact that convinces him that Dr. Oppenhei™er “falls substantially 
below the standard.”’ This is a proper principle but it points up the wide differ- 
ence that exists here where the general reliability of the individual is at issue, 
and in the ordinary processes of law where he is charged with specific determinate 
violations. Mr. Zuckert’s use of the principle is, however, unsatisfactory on 
two grounds. First, he is more concerned with stating general principles than with 
applying the principles exactingly to the case at hand, and there is therefore little 
specification of what items taken as a whole disturbed him. Perhaps he is relying 
on the itemizations as to veracity and associations in the majority opinion which 
he signed. Perhaps too, his principle indicates why security judgments cannot 
really be debated since it is so difficult to explain which straw it is that finally 
breaks the camel’s back. Put the difficulty cuts both ways since the principle 
protects one in treating as relevant to some gestalt, incidents trivial in the selves. 
And one can only observe that this may prove to be one way of making a moun- 
tain out of molehills. 

There is, however, a more serious difficulty. If we accept the gestalt approach 
to a judgment of security risk, it is imperative that all the data be considered and 
not merely the unfavorable. The crucial failure of Mr. Zuckert’s use of his prin- 
ciple is not to weigh in the balance the very great affirmative evidence of Oppen- 
heimer’s integrity, lovalty, devotion, and discretion. We shall return again to 
this point in discussing the majority opinion, for it is precisely the Commission’s 
refusal to consider, as counsel put it, ‘‘the whole man” that is the final flaw in 
their action. 

The Zuckert opinion raises, as did the Gray report, the puzzling question of 
why the Commission did not let Oppenheimer’s appointment lapse, It is ironic 
that the decision comes down on June 29, exactly 1 day before the expiration 
of his appointment and after a year where he hed exactly $250 from the Com- 
mission for his work as a consultant (transcript, 899). Zuckert answers, as had 
Gray and Nichols, that the Commission cannot avoid the decision because of the 
likelihood that he would be used by other Government agencies and thus ‘‘any 
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other action would merely postpone the problem.” I am not sure what the 
answer should be on this point. Perhaps once the hearing was started, it would 
be uncharitable to Oppenheimer to let the matter go by default; the time the 
Commission should have seriously considered the point was before they author- 
ized the hearing. But the Zuckert answer has disturbing implications since he 
regards it as the duty of the Commission to go ahead and make an adverse 
finding, not because it is immediately needed, but because Oppenheimer may in 
the future work for the Government again. It is thus sort of a declaratory 
judgment of security status. Because of the impact on the individual and 
because governmental adjudication of one as a security risk is not a hazard to 
which the ordinary private citizen is exposed, it should be a firm government 
policy not to go out of its way to make a security determination. In any event, 
since in dealing with this point, the Commission was considering the demands 
for Oppenheimer’s service to the Government generally, and not merely to the 
Commission, it might more consistently have done the same when it considered 
his usefulness to Government as a factor to be weighed in his favor.® 


MAJORITY OPINION: PRIOR CLEARANCES 


We come then to the majority opinion of Commissioners Strauss, Zuckert, 
and Campbell, which undoubtedly is the most influential. It will be remembered 
that Mr. Strauss was a member of the Commission which voted unanimously to 
clear Oppenheimer in 1947. Although there is some difficulty in establishing 
just how the clearance procedure operated at that time, there is no doubt from 
the testimony of former Commissioners Lilienthal, Pike, and Bacher that this 
was @ serious matter seriously dealt with. Further, the clearance was pursuant 
to the criteria of the Atomic Energy Act of 1946 which are precisely the same 
criteria that govern the case today. A special point of interest in reading the 
majority opinion is to locate just what it was that caused Mr. Strauss to change 
his vote in 1954 when Dr. Oppenheimer was 7 years further removed from his 
early Communist ties. It is not to be found in the major event that occurred 
since 1947, the hydrogen bomb controversy, in which Strauss and Oppenheimer 
vigorously opposed one another. The majority decision, as already noted, dis- 
avows the relevance of that controversy. Ii is difficult to believe it was the 
Chevalier incident—the details of which had been fully known since Dr. Oppen- 
heimer’s report to the FBI in 1946 and which Mr. Lilienthal had vividly discussed 
with Mr. Hoover when the 1947 clearance was under consideration. 

The puzzle as to what impressed Mr. Strauss today that had not impressed 
him in 1947 is part of the larger question of the relevance of the prior clearances. 
This is the point that most troubled Dr. Evans in his dissent from the Gray 
Board decision. It is clear that no technical double jeopardy notions apply in 
these cases, and perhaps it is desirable that they do not, although they would 
apply in such important matters of domestic security as murder. The choice 
was not between having the principle apply automatically and conclusively as it 
would in a criminal case or not at all. It was rather that Dr. Oppenheimer had 
been cleared so often before and had been so urgently requested to continue in 
Government so often by responsible high-ranking officials and thus exposed to 
adjudications of his security status, that this fact should have been weighed in 
the scales of judgment. This was part of the relevant data, albeit not a con- 
clusive part. That is, there should have been a presumption in favor of the prior 
clearances which it would take important new evidence to rebut so many years 
later. It is painfully clear, once the H-bomb controversy is put aside, that 
there is no such evidence nor did the original Nichols charges say there was. 
In fact, as Dr. Evans saw so clearly, Dr. Oppenheimer is less a security risk 
today by any standard than he was when he was cleared by the Commission in 
1947. This may not be a legal defect in the case but it is assuredly a moral 
defect that cannot be ignored. And the point bites deeper, when it is remem- 
bered that Dr. Oppenheimer was insistently sought by the Government since 
that time. It was ignoble of the Government to reopen the case with no more 
new data to go on than it had, and it was twice ignoble to reach an adverse 
decision on such stale matters. 

The point is nevertheless virtually ignored by the majority opinion. Gen- 
eral Nichols discussed Oppenheimer’s 1943 clearance and pointed out properly 
that it was much influenced by his indispensability to the atomic-bomb mission. 


5 The curious boomerang effect of Dr. DuBridge’s attempt to help Oppenheimer is noted in the Nichols 
letter of June 12. DuBridge wrote the Commission in order to point out that Oppenheimer was still 
indispensable to Government research work and that his group wished to use him as soon as possible. 


General Nichols finds this letter relevant only to the likelihood that Oppenheimer’s security status would 
be up again tomorrow. 
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He conveniently neglects, however, to comment on his 1947 clearance (Texts, 
43-44). The majority observes: 

“Prior to these proceedings the derogatory information in Government files 
concerning Dr. Oppenheimer had never been weighed by any board on the basis 
of sworn testimony. 

“The important result of these hearings was to bring out significant information 
on Dr. Oppenheimer’s character and associations hitherto unknown to the Com- 
mission and presumably unknown also to those who testified as character witnesses 
on his behalf. The hearings additionally established as fact many matters which 
previously had been only allegations” (Texts, 51). 

This invites several comments. First, it does not meet the issue of the weight 
to be given to the prior determinations; apparently they are to be totally ignored 
because there is some new evidence here. Second, it conceals from the public 
view how serious and substantial his prior clearances had been although there is 
emphasis both in the brief and in the transcript on this, and, as noted, three 
former Commissioners testify for Oppenheimer on the point and a fourth is now 
a judge in the case. Third, since the Government put in virtually no sworn 
testimony except on the H-bomb controversy, the only sworn testimony added to 
the derogatory information in the files is that of Oppenheimer’s cross-examination. 
This does afford the basis for some possible contradictions of prior statements 
on minor points which the majority appears to take seriously but it adds nothing 
to the Chevalier incident. Fourth, the passage suggests that since Oppenehimer’s 
character witnesses did not know everything in the transcript, their evaluation of 
his character is immaterial. Indeed, the majority finds it unnecessary to refer 
further to the enormously distinguished and impressive witnesses who testified 
on his behalf, numbering some 31 scientists and officials. Moreover, many of 
these witnesses such as Lilienthal, Gordon Dean, Bacher, Pike, General Groves, 
and Colonel Lansdale did know a great deal of the derogatory information when 
they testified for him, and all of the other witnesses were familiar with the Nichols 
statement of charges. Fifth, the significant information “hitherto unknown’”’ 
must refer chiefly to the items mentioned in the majority opinion other than the 
Chevalier incident. To anticipate, these items may be new but it is remarkable 
that they are regarded as significant. 


THE MAJORITY OPINION: DEFECTS OF CHARACTER 


The structure of the majority opinion is simple and clear. The Atomic Energy 
Act of 1946 speaks in terms of “‘character, associations, and loyalty.’’ The major- 
ity states that each of these factors alone may be sufficient for disqualification. 
They then find that on two grounds, defects of character and improper associa- 
tions, Dr. Oppenheimer is a security risk and go on to detail instances to support 
these conclusions. As noted earlier, they specifically disavow the relevance of 
the H-bomb controversy. 

They say nothing about loyalty other than to point out ‘disloyalty would be 
one basis for disqualification, but it is only one.’”?’ They thus do not hold Dr. 
Oppenheimer disloval nor do they hold him loval. Their studied silence on the 
point is most disturbing. They knew Mr. Murray was filing an independent 
opinion because he thought loyalty was the issue. They knew the Gray Board 
had elaborately found Oppenheimer loyal. Dr. Oppenheimer was surely entitled 
to have that finding affirmed, unless, in fact, the majority disagreed with it.6 In 
any event, the finding cannot be ignored legally since it is relevant to the weighing 
of the other aspects of Oppenheimer as a security risk. They weigh differently 
in the case of a man found unquestionably loval. The silence is thus deafening 
and petty. 

The majority rest their case chiefly on proof of fundamental defects of character. 
Following General Nichols closely at this point, they offer six instances to support 
this, one of which is the Chevalier incident. The majority never specify precisely 
what the defect of character is, but the instances all involve conduct which the 
Commission construes as deliberate misrepresentation, and General Nichols more 
bluntly puts the items under the heading ‘“Veracity.’’ The conclusion therefore 
is that the eminent Dr. Oppenheimer is no longer ‘‘entitled to the confidence of 
the Government and this Commission” because he is a liar. It must again be 
emphasized that the Gray Board going over the same record and having heard 
the case did not find this point. It must again be emphasized that an enormously 
distinguished group of men who had worked intimately with Oppenheimer ex- 
pressed unqualified confidence in his integrity. The Commission has cut through 


*It has already been noted that Zuckert in his separate opinion says that Oppenheimer is not disloyal. 
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all the puzzling issues about early affiliations and the H-bomb controversy and 
susceptibility to influence and has reduced the case to terms everyone can finally 
understand. Oppenheimer is not a traitor; he is a liar. 


(i) CHEVALIER INCIDENT 


What then is the evidence to support this? The great instance, of course, is 
the Chevalier case. In 1943, Oppenheimer volunteered to intelligence officers 
information that some 6 to 8 months before 3 members of the Los Alamos project 
had been rather casually approached by an intermediary who explored with them 
the possibilities of making technical information more readily available to Russia 
through one Eltenton. He further reported that to the best of his knowledge 
nothing had come of it and that the three contacts and the intermediary were 
innocent but that he was suspicious of Eltenton. He refused to name the contacts 
or the intermediary even after urgent requests by the intelligence officers. This 
much is a matter of firm record since the Government had the foresight secretly 
to record Oppenheimer’s conversations with the intelligence officers, Pash and 
Lansdale, and these recordings are part of the transcript. Finally after many 
conferences, he disclosed the name of the intermediary to General Groves late in 
1943 as Haakon Chevalier, a member of the French department at the University 
of California and a personal friend. 

The story Oppenheimer told the Board in 1954 runs as follows: In August 1942 
at a social evening and while Oppenheimer was in the pantry mixing drinks, 
Chevalier brought up the matter of transmitting information to Russia via 
Eltenton. The conversation was brief since Oppenheimer said it sounded very 
wrong to him and firmly refused to participate. There was only this 1 contact, 
not 3, and it was Oppenheimer. Nor did Oppenheimer regard Chevalier as seeking 
information; he was rather reporting his conversation with Eltenton. 

The two stories are thus at odds with each other although both are consistent 
in pointing suspicion primarily at Eltenton. Under Mr. Robb’s cross-examination 
Oppenheimer admits that he lied repeatedly in the Pash and Lansdale interviews. 

‘“Rops: Isn’t it a fair statement today, Dr. Oppenheimer, that according to 
your testimony now you told not one lie to Colonel Pash, but a whole fabrication 
and tissue of lies? 

“OpPpENHEIMER: Right.” (Transcript, 149.) 

Oppenheimer’s only explanation for the original story is that he did not want 
to involve Chevalier in whom he had confidence but did want to point to Eltenton 
and that he was “an idiot” to devise the story in the terms he had. 

Counsel for Oppenheimer readily admit that the incident reflects a serious 
mistake by Oppenheimer. 

What then does it amount to? The Gray Board took it as a prime example of 
his arrogance of judgment in security matters, but was not concerned about the 
lying as such. Although one can sympathize with Oppenheimer’s desire to warn 
about Eltenton and yet protect Chevalier, it is clear that he was too slow in 
bringing the matter to the attention of intelligence officers, that he should not 
have impeded their investigation by refusing to name Chevalier, and that he 
should have told the story accurately when he told it. But if this is the point, 
the incident was 11 years ago and it is not conceivable Oppenheimer would do 
this sort of thing today, a point which many of his witnesses stressed and a point 
exactly relevant to the Commission’s job of predicting whether he would impede 
the security system in the future. And it should not be forgotten that he immedi- 
ately refused to consider giving away information, that he did volunteer the 
information which the Government would otherwise still not have, and that he 
did yield on Chevalier. While the incident has overtones of espionage, it would 
be a gross misstatement to suggest that Oppenheimer was involved in an espionage 
incident. 

Further, if this is the point, the incident is too stale and too well known to the 
Government to support action now. It is precisely this incident that Mr. Hoover 
discussed with Mr. Lilienthal at the time of the 1947 clearance when Mr. Lilien- 
thal, Mr. Strauss, and the other Commissioners voted to clear him. 

It is thus interesting to watch the careful use Mr. Robb and the Commission 
make of it. The point becomes primarily not that he impeded a security investi- 
gation, although the Commission does note this aspect,’ but rather that he lied 
and admits he lied. Mr. Robb thus elaborately builds the single lie into a series 
of apparently separate lies. Oppenheimer admits that the only true item was the 

7The Commission also mentions with some vigor his ‘‘obstruction of inquiries by security officials” 


(Texts, 53-54), apparently as further evidence of his character, and in this connection again cites the 
Chevalier incident. 
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name Eltenton; but of course this is the guts of the story and if that was true the 
Government was given a key lead. Further the lies were of a sort not tending to 
impede investigation; how is the Government prejudiced by having the incident 
painted as more serious than Oppenheimer now says it was in order to alert them 
to the desirability of checking on Eltenton? 

Nor is it the kind of lie that shows a man is fundamentally a liar. General 
Groves regarded the incident as a display of the schoolboy attitude of protecting 
a friend. 

There remains one difficulty of some consequence. Is Oppenheimer telling 
the truth now, or was he telling it originally in [1943]? General Nichols concludes 
that the original story was true so that by implication Oppenheimer is now lying 
under oath. The Commission is just an inch more charitable. It concludes that 
it is not clear which is the true story and says: “If Dr. Oppenheimer lied in 1943, 
as he now says he did, he committed the crime of knowingly making false state- 
ments to a Federal officer. If he lied to the Board, he committed perjury” 
(Texts, 53). It is not as easy as one would wish to reach a conclusion on this. 
Oppenheimer’s original story does seem to have implicated Chevalier more than 
his current one since three contacts suggest a deliberate systematic effort and he 
cannot explain why he put the story in that form. But this inference is the only 
basis for thinking he lied before the Board. The Government never found other 
contacts and presumably never found anything to implicate Chevalier seriously. 
It is clear that Oppenheimer told this story to the FBI in 1946, but this is incon- 
clusive since he knew Chevalier had already so testified to the FBI. It is clear 
that he told General Groves most of the story back in 1943 although Groves’ 
memory of the details is not decisive, and Groves always thought he was pro- 
tecting his brother, Frank. On the other hand, the motives for his lying today 
are not apparent. Would he risk his career to protect Chevalier? Or was he 
stuck with his FBI testimony? And in any event the materiality of the lie must 
be remembered. 

This then is the Chevalier story. It is in my judgment the only troublesome 
piece of evidence. But whatever it shows, it does not show that Oppenheimer 
is @ liar. 

(2) WEINBERG INCIDENT 


The majority impeach the possible weight of the Chevalier incident by the five 
other instances they place alongside. Four of these are taken directly from the 
letter of charges but the fifth, involving testimony as to Lambert, was apparently 
overlooked by Nichols. In turn, the majority omits one item from Nichols’ 
list—the lack of candor in his discussion with the Board of his position on the 
H-bomb. I find it disgraceful that a responsible Government body would solemn- 
ly present these five instances as bearing on fundamental defects of character 
sufficient to make a man a security risk. Everyone may agree, as the majority 
hopes, that honesty is the best policy, but I do not think that many will agree 
that these five instances are any evidence of lying. 

Space prevents examination of them in the full detail they richly deserve. 
One involves a discrepancy between his testimony to the FBI in 1950 that he 
did not know Weinberg was a Communist until it became a matter of public 
knowledge and his statement in the recorded interview with Lansdale in 1943 
that he had learned Weinberg was a Communist. The context of the FBI dis- 
cussion is of course totally absent from the record and might make a great differ- 
ence. In any event, the Lansdale conversation shows that Oppenheimer knows 
Weinberg only slightly. He says at one point: “I don’t know Weinberg well 
enough to swear * * *” (Transcript, 208). And at another, “I doubt seriously 
whether Weinberg would do anything along the lines we are talking about * * *’ 
(Transcript, 883). Further, the Lansdale transcript, although recorded, has many 
garbles and non sequiturs in it, and Commissioner Smyth simply dismisses this 
point as depending on a garbled transcript. Finally, how could it conceivably 
implicate Oppenheimer in 1950 to admit what he had already reported to a 
security officer about Weinberg in 1943. He was not responsible for bringing 
Weinberg on the project (Texts, 8). The whole matter perhaps occupies the 
contents of a page in the 1,000-page transcript (Transcript, 194, 201, 208-210, 875). 
I find it impossible to see how this incident can be read other than as a minor lapse 
of memory on a minor point, if indeed there was any inconsistency at all. 


(3) LAMBERT INCIDENT 


A second item is that Oppenheimer testified before the Board under oath that 
he knew Rudy Lambert, a party functionary, had seen him a half a dozen times 
prior to 1943, and described him. However, in his interview with Colonel Lans- 
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dale in 1943, Oppenheimer told Lansdale he did not know Lambert. The majority 
neglect to spell out what is significant about this contradiction in testimony, but 
the implication, I would suppose, is that Oppenheimer to protect himsef In 1943 
consciously concealed this association, but now under oath and fear of perjury 
admits it. However, no reasonable man could so read the transcript. Oppen- 
heimer freely admits at the hearing that he knew Lambert casually. In the 
Lansdale interview in 1943, Lansdale is asking him informally about people 
he might know who were Communists. The entire reference to Lambert is as 
follows: 

L: Do you know a fellow named Rudy Lambert? 

O: I’m not sure, do you know what he looks like? 

L: No. I’ve never seen him. He’s a member of the party. Do you knowa 
Dr. Hannah L. Peters? 

On the same page of the transcript covering this part of the conversation 
Oppenheimer freely admits that his brother was a Communist, that he had met 
Schneiderman at cocktail parties, that a girl named Eldred Nelson § who was a 
Communist had visited his home, that he knew Hannah Peters who was ‘‘quite 
close’”’ very well, that he knew Folkoff and Steve Nelson, and that he had known 
Jean Tatlock very well. The incident therefore amounts to exactly nothing 
(Transcript, 139-40; 155; 205; 877), and occupies again perhaps one page in all 
of the transcript. 

(4) PETERS INCIDENT 


A third incident involves Oppenheimer’s testimony about Bernard Peters 
before the Un-American Activities Committee in 1949 and his subsequent letter 
of explanation in a Rochester paper. (Transcript, 210-215.) The majority’s 
point is that Oppenheimer’s public letter contradicted the testimony he had 
given in executive session to the congressional committee. The point, I suppose, 
would be that he was trying unfairly to impeach the accuracy of the release of 
his testimony and was thus perhaps deliberately deceiving the public. The 
newspaper account, which incidentally was improperly disclosing testimony given 
at an executive session, reports Oppenheimer as saying that Peters had been a 
member of the Communist Party in Germany during the rise of the Nazis, had 
escaped heroically, and had violently denounced the American Communist Party 
as a do-nothing group; that he had told an intelligence officer some years before 
that Peters in view of his vigorous career in Germany might tend toward direct 
action, and that the country would be better off if Peters as a scientist could 
teach what he knew to young men capable of learning it. The headline was: 
“Dr. Oppenheimer Once Termed Peters Quite Red.’’ Oppenheimer then heard 
from several fellow scientists including Bethe, Condon, Weisskopf, and Peters, 
criticizing his action in endangering Peters’ job. He, therefore, wrote a letter a 
few weeks later to the Rochester paper. The letter expresses concern that the news 
story of Oppenheimer’s testimony might damage ‘‘the good name of Dr. Bernard 
Peters of the University of Rochester.’”’ It goes on to speak of Peters as ‘‘a 
brilliant student and a man of strong moral principles and of high ethical 
standards.”’ It then states that Peters has now told Oppenheimer that he was 
right that Peters cooperated with the Communists in Germany but wrong in 
believing he had been a member of the party. It adds that the news story 
might lead one to believe Peters advocated violent overthrow and says: ‘‘He 
has given eloquent denial of this in his published statement. I believe this 
statement.’’ It expresses profound regret that anything Oppenheimer said 
should be so misconstrued and abused as to endanger Peter’s career as a scientist. 
It concludes with a moving plea for scientific inquiry freed from political 
orthodoxy. 

On its face, the news story has overstated the thrust of Oppenheimer’s testi- 
mony which in any event related to a discussion with a security officer some 6 
years before, and the news story carriers Oppenheimer’s insistence that Peters 
be allowed to teach. His letter of course has a much more charitable tone toward 
Peters but there is no indication that the news story reported all of his testimony 
(Brief to Commission, 53). At most the letter qualifies the prior statement that 
Peters had actually been a party member in Germany, rather than an active 
collaborator with the party and it does so merely by relating Peters’ account of it. 

Apparently, Dr. Oppenheimer sent a copy of the letter to the House com- 
mittee indicating clearly that he was not consciously trying to change his testi- 
mony, & fact that only Smyth finds relevant to mention. 


§ This eo evidence that the Lansdale transcript was garbled. Eldred Nelson wasa man. (Trane 
script, 205). 
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It is difficult once again to see what point the majority finds here. The Gray 
committee was impressed by Oppenheimer’s yielding to pressure from Condon 
and by his failure to realize the impropriety of changing his testimony. These 
are difficult enough interpretations to support, but the majority report puts them 
to one side and finds somehow that the writing of the letter shows a fundamental 
defect of character. One is tempted to observe that in a happier day, the incident 
would have been read as showing a strength of character. 


(5) SEABORG INCIDENT 


A fourth item solemnly offered by the majority as significant evidence of 
Dr. Oppenheimer’s defects of character is the incident of the Seaborg letter 
(Transcript, 233, 237-241). Here again, it is difficult to do justice to Mr. Robb’s 
peculiar skill as a cross-examiner without quoting several pages in the transcript. 
On direct examination Oppenheimer testifies that there was “surprising 
unanimity” in the recommendation of the General Advisory Committee at its 
meeting on October 29, 1949, that the United States not take the initiative in 
developing the hydrogen bomb. On cross-examination he confirms this statement 
but adds that 1 of the 9 members, Seaborg, was absent from the meeting and 
further says: “He was in Sweden and there was no communication with him.” 
He is then asked whether he had not made similar statements in January 1950 to 
the Joint Congressional Committee on Atomie Energy and answers: “It is true 
and I suppose I was asked.’’ A few pages later Robb “confronts,” to borrow the 
word from the majority opinion, him with a letter from Seaberg dated October 14, 
1949, and presumably received by him prior to the October 29 meeting. The letter 
is highly tentative, ‘‘I will try to give you my thoughts for what they may be 
worth * * * but I am faraid there may be more questions than answers * * * 
conclusions will be reached, if at all, only after a large amount of give-and-take 
discussion at the GAC meeting.’’ The letter then says with reference to the 
H-bomb: ‘‘Although I deplore the prospects of our country putting a tremendous 
effort into this, I must confess that I have been unable to come to the conclusion 
that we should not * * *. My present feeling would perhaps be best sum- 
marized by saying that I would have to hear some good arguments before I could 
take on sufficient courage to recommend not going forward with such a program.”’ 
The letter then discusses some other points for two paragraphs and concludes: 
“T have grave doubt that this letter will be of much help to you, but I am afraid 
that it is the best I can do at this time.”’ 

Mr. Robb then closes in for the kill—it’s clear, isn’t it, that Seaborg did express 
himself prior to the meeting, and it’s clear isn’t it you had his letter prior to the 
meeting; then why did you tell the joint committee that “Dr. Seaborg had not 
expressed himself on the subject prior to the meeting?’’ To which Oppenheimer 
answers: “I am sure because it was my recollection.’”? This doesn’t satisfy Mr. 
Robb, however. He repeats the question and Oppenheimer quite properly says 
he is not certain without seeing the transcript just how the joint committee 
phrased the question. Then comes this: 

“Q: If you did make that statement, it was not true, was it? 

“A: It is clear that we had an expression, not unequivocal, from Seaborg before 
the meeting of October 29. 

“Q: Doctor, did you hear my question? 

‘A: I heard it, but I have heard that kind of question too often.” 

There follows a colloquy between counsel and Mr. Gray in which it is asked 
that the joint committee transcript be produced so that it can be seen what 
Oppenheimer did say at that time. Mr. Robb replies that this will be most 
difficult without a meeting of the joint committee to authorize it and adds 
“But Dr. Oppenheimer this morning, as the Board no doubt heard, recalled that 
he had so testified before the joint committee.’”? Oppenheimer queries that this 
is what he had said in the morning and Robb replies charitably: ‘‘That was not 
correct either?’ After some more discussion about the joint committee transcript, 
the matter is then dropped. 

There are several most interesting things about the whole incident. First, 
the letter which Robb so dazzingly produced came, of course, from files Oppen- 
heimer had turned over to the committee; second, it was made clear that Seaborg 
had attended the next meeting of the GAC in December, entered no objection to 
the report on the H-bomb proposals, and indicated he preferred not to express his 
views on the issue; third, it never is established just how the joint committee 
put its questions to Oppenheimer; fourth, it was of course clear from the GAC 
report that Seaborg was not participating in the recommendation; fifth, a normal 
reading of the Seaborg letter indicates that his view was far from clear cut. 
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Hence, the incident is monumentally trivial and, in any event, cannot be inter- 
preted as evidence of a conscious attempt by Oppenheimer to deceive the joint 
committee or even an attempt to lend a little extra emphasis to his side of the 
H-bomb controversy. It can, however, readily be read as a sustained attempt by 
Mr. Robb to trap him into a formal contradiction for the record so that it might 
later, as was done, be pulled from the record as a derogatory item. 

But, the most interesting thing is the difference between Mr. Robb’s theory 
and the use the majority finally makes of the incident. Mr. Robb is clearly 
proceeding on the hypothesis that the significant contradiction was between 
Oppenheimer’s testimony before the joint committee and before the Gray Board. 
But perhaps sensitive to the fact that Robb fails to establish what Oppenheimer 
said before the joint committee, the majority finds the significant contradiction 
between his direct testimony before the Gray Board and his testimony on cross- 
examination. But unless Oppenheimer consciously intended to withhold from the 
Board in 1954, the existence of this minor letter from Seaborg written in 1949 
and left in his files, the incident has no significance; and from this testimony it is 
breathtaking to conclude that he did so. The majority finds a further dereliction 
in his failure to advise the Commission in 1949 that Seaborg had written the 
hesitant letter. But surely Seaborg’s letter is too brief and inconclusive to compel 
mention in the GAC report to the Commission, especially when it would be obvious 
on the face of it that Seaborg was not participating. 


(6) LOMANITZ INCIDENT 


The last item about Lomanitz is, I think, of the same caliber and is dealt with 
quite adequately in Mr. Smyth’s dissent (Texts, 66). 

The majority opinion then continues: ‘‘The catalog does not end with the six 
examples.”” Mr. Smyth however, vigorously observes: ‘‘Any implication that 
these are illustrations only and that further substantial evidence exists in the 
investigative files to support these charges is unfounded” (Texts, 66). While it 
is possible the majority could find in the record other instances of the same magni- 
tude as those we have discussed in detail, it is a fair inference that they selected 
the strongest items of evidence for enumeration. 


OPPENHEIMER’S ASSOCIATIONS 


The other wing of the majority opinion, associations, requires only a word 
here. The majority states: 

“In respect to the criterion of ‘associations’ we find that his associations with 
persons known to him to be Communists have extended far beyond the tolerable 
limits of prudence and self-restraint which are to be expected of one holding the 
high positions that the Government has continuously entrusted to him since 1942, 
These associations have lasted too long to be justified as merely the intermittent 
and accidental revival of earlier friendships (Texts, 51).”’ 

The enumeration in support of this finding points up two items: First, his 
associations with Communists from 1937 to 1942 which admittedly were sub- 
stantial. Whatever one may think of his judgment and political sophistication 
during the period from 1937 to 1942, it is clear that these associations antedated 
his period of Government service, were sharply discontinued by him, and have 
been fully known to responsible Government officials since 1942 and known to 
Mr. Strauss himself at least since 1947. 

The majority seems aware of the difficulty here and states that in themselves 
these early associations are not compelling. ‘‘They take on importance in the 
context of his persistent and continuing association with Communists * * *.” 
If there are continuing associations with Communists, the early associations 
may, of course, be legitimately added. It would, therefore, seem of high im- 
portance that the “continuing associations’ be detailed. But the majority refers 
by name only to the two meetings with Chevalier, especially the meeting in Paris 
in December 1953. ‘Dr. Oppenheimer,” the majority observes, ‘admitted that 
today he has only a strong guess that Chevalier is not active in Communist Party 
affairs.’”’ The majority did not, for example, pcint out that one of these recent 
oceasions involved going with Chevalier to meet Andre Malraux who has been 
world famous not only as a man of letters, but also as a top-level De Gaulle 
adviser. Further, if Oppenheimer only had a strong guess about Chevalier, that 
is a good deal more than the Government had. ‘There appears to have been no 
effort to establish the truth about Chevalier directly. Dr. Oppenheimer has con- 
sistently insisted that Chevalier was an innocent participant in the incident in 
1943 [1942] and he has never denied that he regards him as a friend. Nor is there 
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any suggestion that the infrequent meetings with Chevalier were not totally 
innocent. Undoubtedly some men, perhaps today many men, would have resolved 
all doubts uncharitably against a friend ambiguously tainted as was Chevalier. 
But our official anxieties have taken on gross proportions if such an act of friend- 
ship is to be weighted so substantially. 

The Chevalier visits might conceivably be significant if they were coupled, as 
the majority intimates, with other incidents. But the majority chooses to men- 
tion no other instances. The only possible other instances, are his contacts with 
Peters, Bohm, and Lomanitz, and the majority must have appreciated that these 
were too trivial and casual to warrant mention. Thus, in the end, to support a 
finding of continuing associations with ‘“‘persons known to him to be Commu- 
nists,’ we have cited a single infrequent association with an old friend who, he 
strongly guessed, was not a Communist. 


A SENSE OF INCREDULITY 


I cannot get over a sense of incredulity as I read the majority opinion on these 
items. It would be disturbing indeed if judgments like this were exercised in the 
simple matter of whether a man should be hired or not. It becomes intolerable 
to have them made a serious part of something so substantial as a security hearing 
where career and reputation are crucially at stake. The majority must have 
known that this was not some sort of game of logic they were playing. Nor 
were they charged with the responsibility of evaluating a candidate for sainthood. 
They were involved in the serious human business of deciding whether a dis- 
tinguished scientist was by Government action to be publicly stamped as 
unreliable and set apart from his fellow scientists and other men. And once 
again we note, that the issue of defects in character is not in the case in the original 
charges, nor in the Gray report, and that, therefore, Oppenheimer and his counsel 
had no chance to offer a competing interpretation of the evidence. 

No matter how seriously one takes the Chevalier incident it does not, I think, 
save the majority judgment. For they themselves thought it needed corrobora- 
tion and in seeking that corroboration from the Peters, Lambert, Weinberg, 
Seaborg, and Lomanitz incidents, they make all too apparent the quality of their 
judgment. 

THE EVIDENCE THEY DID NOT WEIGH 


The majority opinion is equally striking with respect to the matters it does not 
mention. The issue was not, as the majority sometimes appears to have thought, 
the punishment of Oppenheimer for past misconduct. It was solely an issue of 
predicting his future conduct in security terms. And in making such a prediction 
it is surely not appropriate to consider only the adverse items. The Commis- 
sion’s job was to weigh as judges, not to build as prosecutors. There is in the 
entire opinion only the remark—‘‘We have taken into account Dr. Oppenheimer’s 
past contributions to the atomic energy program” (Texts, 52)—which can be 
read as in any way positive. There is no recognition of the fact that so much of 
the transcript they have before them is occupied by witnesses of stature testifying 
in eloquent and moving terms as to Oppenheimer’s record and character. They 
were not forced to weigh their derogatory items without any other knowledge of 
the man. They had overwhelming additional and positive evidence as to Oppen- 
heimer’s character, devotion, and performance which to my mind simply dwarfs 
their derogatory data—if they were trying to reach a sound prediction as to his 
future reliability. 

CONCLUSION 


It is the nature of a security risk judgment with which one disagrees that one 
can never tell whether it is the standard or the application that is at fault. If the 
standard is, as we had previously supposed, a prudential weighing of evidence to 
determine future risk to classified information or to the efficiency of security 
investigations, I find the Commission opinions making a great error in the appli- 
cation of their standard. If the standard has become more stringent so that it 
was well applied here, one can only tremble at how that standard would read if 
articulated. 

It would be well that our security system not get involved with the logic of 
Pascal’s proof for the existence of God and decide that in view of the infinite 
harm to national security the individual might do, any possibility whatsoever of 
his doing it is sufficient to make it prudent to decide against him. 

As we noted at the start, the Gray report recognized that the security system 
was on trial along with Dr. Oppenheimer. It is the security system and not Dr. 
Oppenheimer that, in the end, has lost its case. 
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Mr. Sourwine. Do you remember making a speech in November 
1948 on the University of Chicago campus? 

Mr. Katven. On what, sir? 

Mr. Sourwine. A speech at a rally on the campus? 

Mr. Katven. Well, that is a pretty vague question, sir. 

Mr. Sourwine. Either you do or you do not remember making 
such a speech, sir—I cannot tell what is in your mind. 

Mr. Katven. I cannot tell what is in your mind on this occasion, 
sir; I am sorry, I do not remember an occasion described that 
generally. 

Mr. Sourwine. That saves asking about any specific occasion. 

Can you tell us, sir, who, other than members of your team, if any, 
may have had access to the recordings? 

Mr. Katven. I believe no one, sir, except, again, the judges in 
the 10th circuit. 

Mr. Sourwine. I would like to ask about three other cases. 

Are you familiar or have you read the case of McDonald and United 
States Fidelity and Guaranty Company v. Pless? 

Mr. Katven. I am familiar with the general ruling in that case, 
sir, although—— 

Mr. Sourwine. Did you know that the court said in that case: 

If evidence thus secured could be thus used, the result would be to make 
what was intended to be a private deliberation (by the jury) the constant subject 


of public investigation—to the destruction of all frankness and freedom of dis- 
cussion and conference (in the jury room). 

For while it may often exclude the only possible evidence of misconduct, a 
change in the rule would open the door to the most pernicious arts and tampering 
with jurors. The practice would be replete with dangerous consequences. It 
would lead to the grossest fraud and abuse and no verdict would be safe. 


Mr. Katven. I think there are two points to make about that, sir. 
One is, that is not the unanimous rule in the United States on the 
point of whether a jury verdict may be impeached by testimony as 
to what went on in the deliberations. 

The second point is, that it seems to me quite a different question 
than the one we are involved with here, because it involves the 
adversary use by the parties themselves of this material to harass 
the jurors, to prolong the litigation, et cetera. 

Mr. SourwWINE. | only asked if you were familiar with that as a 
preface to asking you whether you agree with 

Mr. Katven. I think if the question, sir, is whether the jury 
deliberations should be totally open to counsel thereafter, on any 
grounds whatsoever, to seek to impeach the verdict, I certainly agree 
with it, sir. It is a question whether, for example, quotient verdicts 
should be impeachable by testimony that this was the way in which 
the verdict was arrived at in the deliberations. I am not sure that I 
have made up my mind on that question. As you know, there are 
jurisdictions in which that is the rule. 

Mr. Sourwine. It was the sense of the court in this particular case, 
was it not, that the inviolability of the proceedings in the juryroom 
was so important that even, for the sake of helping to do justice to the 
litigants, a juror should not be permitted to testify as to what took 
place in the jury room? 

Mr. Katven. I think, sir, that the court also had in mind the point 
that has no relevance to our study, and that is that they were interested 
to putting an end to litigation, and the peculiar way we put the jury 
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under surveillance, if the parties themselves could interrogate them 
as to what went on in the deliberations, and seek to make an adversary 
use of it. 

The general policy that is indicated by the court in that sense, I 
agree with. 

Mr. Sourwine. Are you familiar with the case of Clark v. United 
States (289 U.S.)? 

Mr. Katven. I have seen references to the case, sir. I am not 
directly familiar with it. I know it is another case in this general area. 

Mr. Sourwine. In which it was held that— 
freedom of debate might be stifled and independence of thought checked if jurors 
are made to feel that their arguments and ballots were to be freely published to 
the world? 

Mr. Katven. Sir, is not that the opinion of Judge Cardozo? 

Mr. SourwINeE. Yes. 

Mr. Katven. To pay for one quotation with another, I understand 
that he goes on with an example, which I admit, of a possibility of 
evidence being the juror was bribed. This evidence was not available. 
This is paying too high for a juror for serenity of mind. 

Mr. Sourwinze. My question was whether you agreed with the 
passage which I read to you. 

Mr. Katven. Yes, sir; in general we have no dispute with you, sir, 
as to the importance of ‘generally keeping the deliberations of juries 
confidential. We do not regard what we did as violating that prin- 
ciple. 

Mr. Sourwine. I will ask you just about one more case: 

Are you familiar with the case of Remmer v. The United States in 
title 347, United States Reports? 

Mr. Katven. No, sir. 

Mr. Sourwine. In that case it was held that— 

a juror must feel free to exercise his functions without the FBI or anyone else 
looking over his shoulder. 

Would you agree with that? 

Mr. Katven. Yes, sir. 

Mr. Sourwine. That is all. 

Mr. Katven. Thank you. 

Mr. SourwineE. The next witness is Mr. Green. 

The CuairMan. Do you solemnly swear that the testimony you are 
about to give is the truth, the whole truth, and nothing but the truth, 
so help you God? 

Mr. Gren. I do. 


TESTIMONY OF LOGAN GREEN, GARDEN CITY, KANS. 


Mr. Sourwine. Mr. Green, you are an attorney? 

Mr. GREEN. Yes, sir. 

Mr. Sovurwines. Your name is Logan Green? 

Mr. GreEn. That is correct. 

Mr. Sourwins. Will you give your address to the reporter, please? 

Mr. Green. Garden City, Kans. 

Mr. Sourwing. Mr. Green, were you ever involved in a case in 
which you were asked to consent to the recording, unbeknownst to 
the jury, of deliberations in the jury room? 

Mr. GREEN. Yes, sir; I was. 
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Mr. Sourwins. How was that matter first broached to you? 

Mr. Green. Well, we were preparing to try a case in F ederal court, 
in Wichita, and the court called us in chambers and informed us. 

The CHAIRMAN. What court was that? 

Mr. Green. That was Judge Delmas C. Hill. 

Mr. Sourwins. When you say he called “us in chambers’’—you 
mean he called you and opposing counsel about the matter, both? 

Mr. Green. He called counsel for both parties to the lawsuit; 
yes, and informed us that there was a team of some kind present from 
the University of Chicago, as I recall, who desired to place a recording 
machine in the jury room during their deliberations in that case, 
and he asked us if any of us objected to that procedure. 

Do you want me to go ahead? 

Mr. Sourwine. Did you both say that you did not object? 

Mr. Green. Counsel for both sides said that they had no objection. 

Mr. Sourwrine. Did you feel, sir, speaking just for yourself, that 
you could afford to object to a project which the judge told you he 
had already approved? 

Mr. Green. Well, frankly, I didn’t give the matter too much 
thought right at that time. We were preparing to select a jury, and 
I had a lawsuit to try, and I didn’t give it as much thought as I 
would now. 

Mr. Sourwine. Have you given the matter thought since that 
occasion, sir? 

Mr. Green. Yes, sir; I have since the publicity has arisen. 

Mr. Sourwine. If a similar proposal should be made to you now; 
would you consent to it? 

Mr. Green. I do not think I would. 

Mr. Sourwine. Mr. Chairman, I will state that I have been in tele- 
Lente contact with a number of the attorneys who were counsel in 

‘ases of this nature in Wichita. They all tell substantially the same 
iors. I have suggested that Mr. Green be subpenaed, and I think 
that we can establish from the testimony of Mr. Kitch when he comes 
to the stand that this was the practice uniformly followed in each of 
the cases. 

If the committee should subsequently decide that it is necessary to 
call other counsel to establish that point, we can do so. 

The CHAIRMAN. Proceed. 

Mr. Sourwine. I have no more questions of Mr. Green. 

Senator JENNER. I have no questions. 

The CuatrMan. Thank you, sir. 

We will call a recess now until 10 o’clock in the morning. 

Mr. Green is excused. I want all other witnesses to remain under 
subpena to be here at 10 o’clock in the morning. 

(Whereupon, the committee adjourned at 4 p. m., to reconvene at 
10 a. m., Thursday, October 13, 1955.) 
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THURSDAY, OCTOBER 13, 1955 


Unirep States SENATE, 
SuBCOMMITTEE To INVESTIGATE THE 
ADMINISTRATION OF THE INTERNAL SEcurItTY Act 
AND OTHER INTERNAL Security Laws 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 
The subcommittee met, pursuant to recess, at 10:10 a. m., in room 
457, Senate Office Building, Senator James O. Eastland (chairman of 
the subcommittee) presiding. 
Present: Senators Eastland and Jenner. 
Also present: J. G. Sourwine, chief counsel; Alva C. Carpenter, 
associate counsel; and Benjamin Mandel, director of research. 
The CHatrrMan. The committee will come to order. 
Mr. Templar. 
Hold up your right hand, please. Do you solemnly swear that the 
testimony you are about to give is the truth, the whole truth, and 


nothing but the truth, so help you God? 
Mr. Temptar. I do. 


TESTIMONY OF GEORGE TEMPLAR, ARKANSAS CITY, KANS. 


Mr. Sourwine. Would you give the reporter your full name, sir, 
and your business or profession? 

Mr. Temptar. My name is George Templar. I live at Arkansas 
City, Kans., and I practice law. 

Mr. Sourwinge. Were you ever United States attorney in Kansas? 

Mr. Tempuar. Yes, sir. 

Mr. Sourwine. For what period? 

Mr. Tempiar. The period from August 1953, to April 25, 1954. 

Mr. Sourwine. Where were your headquarters during that time? 

Mr. Temptar. In Topeka, Kans. 

Mr. Sourwine. During the time you were United States attorney, 
who was in charge at Wichita? 

Mr. Tempzar. My first assistant, William C. Farmer. 

Mr. Sourwine. Did you, Mr. Templar, ever at any time have 
anything to do with the recording or transcription of proceedings or 
deliberations of a jury? 

Mr. Temptar. No, sir. 

Mr. Sourwine. Did anyone ever seek your permission to record 
the proceedings or deliberations of a jury in any case in which you 
had a part? 

Mr. Tempuar. I’d like to answer that in this way: Not to my 
recollection. I resigned from the office to make an unsuccessful 
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vampaign for governor. It was a rather strenuous one, and many 
things were erased from my memory, but if I were asked to say 
positively, I would say that they did not. 

Mr. Sourwine. Did anyone ever seek your permission to record 
the proceedings or deliberations of a jury in any case with respect to 
which you had any official responsibility? 

Mr. Temptar. I would say they did not. 

Mr. Sourwine. Are you familiar, Mr. Templar, with the rules of 
the Department of Justice with respect to the recording or transerip- 
tion of the proceedings or deliberations of a jury? 

Mr. Trempxar. I suspect I was at one time. I do not recall them 
now. 

Mr. SourwineE. Can you tell us what the Department’s view is 
with regard to any eavesdropping on what goes on in the jury room? 

Mr. Tempxar. It is my recollection that the Department did not 
favor it. 

Mr. Sourwine. Do you, Mr. Templar, have any knowledge of any 
instance in which the proceedings in a jury room were recorded or 
transcribed? 

Mr. Temptar. Now, do you mean did I later learn that it was 
done? 

Mr. Sourwine. That would be included, yes, sir. 

Mr. Tempiar. Yes. I learned that a transcription had been made 
of some jury proceedings. 

Mr. Sourwine. How did you learn this? 

Mr. Tempxar. Well, I will give you my best recollection of it. I 

attended the Tenth Circuit Judicial Conference that was held in July 
of 1955 at Estes Park, Colo. 

I received an advance copy of the program, and I believe in that 
program it was suggested that, among other things, this would be one 
of the incidents that would take place. 

Mr. Sourwine. What do you mean ‘‘this’’? 

Mr. Trempiar. Well, I don’t know—I am sorry, I can’t remember 
whether it said it would be a recording or whether there would be a 
discussion of jury deliberations at the conference. It suggested that, 
among other things, that would be considered and it was. 

Mr. Sourwine. It was considered? 

Mr. Tempiar. Well, it was presented; yes, sir. 

Mr. Sourwine. Did you ever hear a playback of a recording or 
transcription of what went on in a jury room during deliberations of 
the jury? 

Mr. Tremptar. I heard what was represented to be a recording of 
what took place in a jury room. 

Mr. Sourwine. Was it a recording of the whole proceedings or 
just a portion of them? 

Mr. Tremp.tar. The statement was made, as I recall, by the operator 
of the transcriber, that only portions of the transcription were being 
played, because of the length of time involved; he would not have time 
to play them all. 

Mr. Sourwiner. Who was that operator? 

Mr. Tempiar. Well, he was introduced as ‘Mr. X.” That is all 
I know. 

Mr. SourwineE. “Mr. X?” 

Mr. Tempiar. Yes, sir. 
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Mr. Sourwine. Had you seen him before? 

Mr. Tempxar. No, sir. 

Mr. Sourwine. You did not recognize him? 

Mr. Tempeuar. No, sir. 

Mr. Sourwing. You do not know now who it was? 

Mr. Tempuar. He is in this room. 

Mr. SourwineE. Would you point him out? 

Mr. Tempxar. Yes, sir. 

(The witness pointed to a man.) 

Mr. SourwIne. So that the record may show, will the gentleman 
who stood up give his name, please? 

Mr. SrroprBeck. Yes; my name is Fred Strodtbeck, S-t-r-o-d-t- 
b-e-c-k. 

Mr. Sourwine. You have been subpenaed to appear here, Mr. 
Strodtbeck? 

Mr. SrroptrsBeck. That is correct. 

Mr. Sourwine. Very good. Now, Mr. Templar, when these 
recordings were played, or ‘these portions of the recordings, were they 
played right through or were they stopped and part of the tape rolled 
by and the n the transcription started again? 

Mr. Temptar. That is my recollection of it. And there would 
be—it would be done in this way, part of it would be played and then 
there would be an explanation as to what took place between the end 
of that recording and where it commenced again, if I make myself 
clear. 

Mr. Sourwine. Yes. What I am trying to determine is whether 
selected portions of longer tapes were played or whether a single 
spliced tape was played in the machine—do you know? 

Mr. Tempuar. I really am not familiar enough with the machine 
to tell you that. 

Mr. Sourwine. How long did the program take altogether? 

Mr. Temptar. Well, my best judgment is someth'ng in the neigh- 
borhood of an hour to an hour and a half. 

Mr. Sourwine. Including the explanation? 

Mr. Tempuar. Yes. 

Mr. Sourwine. How many persons were present—would you be 
able to make that estimate? 

Mr. Temptar. Well, it would be my judgment that there were 
upwards from 75 to 100 persons present. 

Mr. SourwineE. How many of those were judges? 

Mr. Temptar. Well, 1 am not acquainted with all of the judges who 
attended, but I would say that probably about 20 of them. 

Mr. SourwineE. Would you tell us what judges you remember hav- 
ing seen there? 

Mr. Temptar. Well, all from our 10th circuit were there. 

Mr. Sourwine. By “there,” 1 mean to hear this recording. 

Mr. Tempztar. Well, whether they all attended the hearing of the 
recording I cannot say that, because people were coming and going, 
but during the conference I met all of our 10th circuit judges there. 
Just who was there at this recording specifically now I would hesitate 
to say. 

Mr. Sourwine. Were any Justices of the Supreme Court present? 

Mr. Temptar. Supreme Court of the United States? 

Mr. Sourwine. Yes. 
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Mr. Temptar. Justice Tom Clark attended the conference. 
Whether he attended this transcription hearing I cannot say. I 
can’t remember. 

Mr. SourwineE. Was anything said by the operator who ran these 
reels as to the number of juries which had been recorded? 

Mr. Tremptar. My best recollection is that there was no statement 
about that. 

Mr. Sourwine. Was any statement made by the person who ran 
these taped recordings as to the plan for recording other jury 
deliberations? 

Mr. Tempzar. I do not believe any statement was made by the 
operator of the machine about that. 

Mr. SourwiInE. Was any statement made by anyone else about 
that? 

Mr. Tempxar. It strikes me there was some explanation made but 
I cannot now remember who made it. 

The CHarrmMan. Thank you, sir. That will be all, sir. 

Mr. Tempiar. May I be excused? 

The CHarrMAn. Yes. 

(The witness was excused.) 

Mr. Sourwine. The next witness is Mr. Farmer. 

The CuatrMan. Do you solemnly swear that the testimony you 
are about to give is the truth, the whole truth, and nothing but the 
truth, so help you God? 

Mr. Farmer. I do. 



















































TESTIMONY OF WILLIAM C. FARMER, UNITED STATES DISTRICT 
ATTORNEY FOR THE DISTRICT OF KANSAS, WICHITA, KANS. 


Mr. Sourwine. Will you give the reporter, sir, your full name and 
your business or profession and your address? 

Mr. Farmer. William C. Farmer, United States district attorney 
for the district of Kansas. My address is Wichita, Kans. 

Mr. Sourwinge. How long have you been United States attorney 
at Wichita, sir? 

Mr. Farmer. [ am United States attorney for the State of Kansas, 
and I was appointed acting United States attorney April 26, 1954. 

Mr. Sourwrner. And you have since then received your permanent 
commission? 

Mr. Farmer. Yes, sir. 

Mr. Sourwine. Your headquarters are at Topeka? 

Mr. Farmer. Yes, sir. 

Mr. Sourwine. Who is in charge at Wichita? 

Mr. Farmer. Mr. Roy Sickler. He has been down there about 2 
months now. 

Mr. Sourwine. Who preceded him? 

Mr. Farmer. Prior to that time, I was first assistant under Mr. 
Templar, from September—from September, 1953, until April 1954, 
and up until about 2 months ago I handled the Wichita office and the 
Topeka office, and we didn’t have anybody in Wichita during that 
time. 

Mr. Sourwine. Did you, sir, ever at any time have anything to do 
with the recording or transcription of proceedings or deliberations of a 
jury? 

Mr. Farmer. No, sir. 
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Mr. Sourwine. Did anyone ever seek your permission to record 
the proceedings or deliberations of a jury in any case in which you had 
a part? 

Mr. Farmer. No, sir. 

Mr. Sourwine. In any case with respect to which you had any 
official responsibility? 

Mr. Farmer. They did not talk to me no, sir. 

Mr. Sourwine. Are you familiar with the rules of the Department 
of Justice with respect to the recording or transcription of the proceed- 
ings or deliberations of a jury? 

Mr. Farmer. I think I understand their policy, yes, sir. 

Mr. Sourwine. What is the Department’s view as you understand 

with regard to any eavesdropping on what goes on in a jury room? 

Mr. Farmer. Well, I think they are very strongly opposed to it. 

Mr. Sourwine. Do you know of any statute which would make ita 
criminal act to e: ivesdrop on the proceedings in a jury room? 

Mr. Farmer. No, sir. 

Mr. Sourwine. Do you have any knowledge of any instance in 
which the proceedings in a jury were recorded or transcribed? 

Mr. Farmer. I later learned that some were, at Wichita; yes 

Mr. Sourwine. How did vou obtain such knowledge? 

Mr. Farmer. The first knowledge I had of it was when I attended 
the 10th circuit judiciary conference in Estes Park last summer. 

Mr. Sourwineé. What happened there? 

Mr. Farmer. There was in the program, there was an announce- 
ment that there would be some dissertation on jury deliberations, 
and during the particular proceedings there was an_ individual 
introduced to the group as “Mr. X.”’ and it was from “X University.’ 
There was not any designation of the university. 

Mr. Sourwine. Who introduced him? 

Mr. Farmer. I do not know whether Judge Hill did or Judge 
Phillips—one of the two, I would say. I am not certain of that. 

Mr. Sourwinet. By Judge Phillips, you mean Orie Phillips of the 
10th district? 

Mr. Farmer. Yes. 

Mr. SourwineE. The gentleman who was introduced was Mr. Strodt- 
beck, already identified “by Mr. Templar? 

Mr. Farmer. That is correct. 

Mr. Sourwine. What did Mr. Strodtbeck then do? 

Mr. Farmer. He proceeded to give us the general idea of the 
deliberations. He told us that the recordings that they had there 
had been carefully edited, so that there was no identification of any 
kind, so that the case could not be identified with any particular jury 
or civil case. 

Mr. Sourwine. He said the recording had been edited? 

Mr. Farmer. I believe so; yes, sir. 

Mr. Sourwine. Did he have any transcriptions of the recording, 
any printed or written transcriptions of the recording? 

Ir. Farmer. If he did, I did not see them. 

Mr. Sourwine. All right. Go ahead. 

Mr. Farmer. Then he proceeded to play the recording and, frankly, 
the recording was not a good recording, and I could not understand 
half of it. It was rather blurred, as a recording would be in a large 
room. 
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As I recall, there was no identifying materials in it, because I 
listened particularly for that. In fact, 1 thought that the rec ording 
had been made in a case in Massachusetts, because I heard a Massa~ 
chusetts statute discussed. That is about the extent of what I 
recall of it. 

Mr. Sourwine. What did Mr. Strodtbeck, known to you as 
“Mr. X’’, have to say about the points that were brought out by the 
recording, do you remember? 

Mr. Farmer. Well, I believe, as near as I can recall, he referred to 
the jurors as “Juror No. 1” and “Juror No. 2,” and, immediately 
prior to the time he made it—played the recording—there were 
statements of facts made by two attorneys of this case that had been 
tried, and it was just a very general statement of the facts. 

Mr. SourwineE. Who were those attorneys, do you know? 

Mr. Farmer. Yes, sir. There was Malcolm Miller from Wichita, 
Kans., and William Tinker from Wichita, Kans. 

Mr. X took the statement of facts and followed the jury delibera- 
tions and made statements as to how it appeared that they were on the 
issues and whether they were paying attention to instruction and how 
they interpret the instructions, and soon. 

Mr. Sourwine. What did you gather was the objective of playing 
this? 

Mr. Farmer. My impression was that it was strictly a study of jury 
deliberations, and that the ultimate objective of it was to attempt to 
determine whether juries were doing their job to the best of their 
ability, and whether there was any possibility of giving them better 
instructions, or whether attorneys could do anything to improve the 
method of presenting cases. 

Mr. Sourwine. Are you able to say, sir, whether different portions 
of a tape were played or whether all of the tape was played? 

Mr. Farmer. I would rather not say, because I do not remember. 

The CHarrMan. No further questions. You may step aside. 

Mr. Farmer. May I be excused, sir? 

The CHAIRMAN. Yes, sir. 

(Witness excused.) 

Mr. Sourwine. The next witness is Mr. Cowger. 

The CHarrMAN. You solemnly swear that the testimony you are 
about to give is the truth, the whole truth, and nothing but the truth, 
so help you God? 

Mr. Cowecer. I do. 


TESTIMONY OF ROBERT M. COWGER, TOPEKA, KANS. 


Mr. Sourwinn. Would you give the reporter your full name, your 
business or profession, and your address? 

Mr. Cowasr. My name is Robert M. Cowger. I'am an attorney 
of Topeka, Kans. 

Mr. Sourwinge. Were you ever connected with the office of the 
United States attorney for Kansas? 

Mr. Cowcer. Yes, sir. 

Mr. Sourwine. During what period? 

Mr. Cowcsr. From March 1, 1954, until, as I recall, November 15, 
1954. 

Mr. Sourwinsz. Were you stationed at Wichita during that time? 
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Mr. Cowarr. No, sir. I was stationed in Topeka. 

Mr. Sourwine. Did you ever try any cases down in Wichita? 

Mr. Cowanr. I did. 

Mr. Sourwine. Did you, Mr. Cowger, ever at any time, have any- 
thing to do with the recording or transcription of proceedings or de- 
liberations of a jury? 

Mr. Coweenr. I did. 

Mr. Sourwine. On what occasion? 

Mr. Cowaer. As I recall, I was trying at least one condemnation 
case for the Government in Wichita, and during the case I was asked 
whether I had any objection to such a procedure. 

Mr. Sourwine. Who asked you that? 

Mr. Cowaer. As I reeall, sir, we were called into the judge’s 
chambers. 

Mr. Sourwine. Do you mean by “we,” also opposing counsel in 
this case? 

Mr. Cowaer. Yes, sir. 

Mr. Sourwine. Who was the judge? 

Mr. Cowaerr. Judge Hill, sir. 

Mr. Sourwine. Go ahead. You were called into Judge Hill’s 
chambers. 

Mr. Coweer. Yes, sir. 

Mr. Sourwine. Then what happened? 

Mr. Cowcer. There were two gentlemen present who represented 
themselves to be from the University of Chicago. 

Mr. Sourwing. Do you remember their names? 

Mr. Cowenr. I do not. 

Mr. Sourwine. Were you introduced to them by name at the 
time? 

Mr. Cowaer. Yes, I assume that I was, but I do not recall their 
names now. And they proposed to record the deliberations of the 
jury for scientific purposes. Succinctly stated it was the purpose of 
the meeting. 

Mr Sovurwine. Who told you that, the persons from the university 
or the judge? 

Mr. Cowaer. The persons from the university. 

Mr. Sourwine. Then what happened? 

Mr. Cowcer. After they explained the purpose of their visit there, 
the counsel in the case, including myself, were asked if we had any 
objection to such a procedure, and at that time I stated I did not. 

Mr. Sourwine. Did the judge state that he had approved this 
procedure? 

Mr. Cowcer. I do not recall that he did, sir. 

Mr. Sourwine. Was your permission sought to record the proceed- 
ings or deliberations of a jury in any case in which you were not coun- 
sel trying the case? 

Mr. Cowaer. No, sir. 

Mr. Sourwine. Was permission sought from you, or through you, 
to record the deliberations of a jury in any other case in Judge Hill’s 
court? 

Mr. Cowarr. I do not recall whether we tried one or two cases. I 
only recall being asked once. Now whether it was done in a subse- 
quent case, I do not know. I was asked one time, as I recall. 
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Mr. Sourwine. Well, if it was done in the subsequent case, was it 
done without your knowledge? 

Mr. Cowcer. It must have been. 

Mr. Sourwine. Do you know whether the gentlemen from the 
University of Chicago recorded the proceedings of a jury in any cases 
other than the one or two cases in which you were counsel? 

Mr. Cowcenr. I do not know, other than what I have heard here. 
I did not know at the time. 

Mr. Sourwine. Do you have any knowledge of any permission 
being sought from or through the United States attorney’s office in 
Kansas for the recording of the deliberations of any juries other than 
the one occasion when you were asked if you objected to a recording 
in that particular case? 

Mr. Cowcer. No, sir. 

Mr. Sourwine. And at the time that you were asked about your 
possible objection to a recording in that particular case, was anything 
said about recording the proceedings of juries in any other cases? 

Mr. Cowcer. No, sir. 

Mr. Sourwine. Are you familiar with the rules of the Justice 
Department with respect to the recording or transcription of pro- 
ceedings or deliberations of a jury? 

Mr. Cowcer. I am not, sir. 

Mr. SourwineE. Do you know what the Department’s view is with 
regard to any eavesdropping on what goes on in a jury room? 

Mr. Cowcer. Only what I have heard here this morning, sir. I 
was not familiar with it at the time. 

Mr. Sourwine. Did you ever hear a playback or a recording or 
transcription of what went on in the jury room? 

Mr. Coweer. No, sir. 

Mr. Sourwine. Did you ever see a transcription of a recording of 
what went on in a jury room? 

Mr. Cowcer. No, sir. 

Mr. SourwineE. Do you have a present opinion as to whether it is 
desirable or undesirable to permit the recording of the deliberations 
of a jury? 

Mr. Cowcer. My opinion this morning is that it is not desirable. 

Mr. Sourwine. I have no other questions of this witness. 

Senator JENNER. No questions. 

The CHarrMan. Stand aside. 

Mr. Cowaerr. May I be excused, sir? 

The CHarrMAN. Yes. Call your next witness. 

(Witness excused.) 

Mr. Sourwine. I will call Mr. Strodtbeck. 

The CHartrMAN. Do you solemnly swear that the testimony you 
are about to give this committee is the truth, the whole truth, and 
nothing but the truth, so help you God? 

Mr. StroptBeck. I do; yes, sir. 


TESTIMONY OF FRED L. STRODTBECK, ASSOCIATE PROFESSOR 
OF SOCIOLOGY, LAW SCHOOL, DEPARTMENT OF SOCIOLOGY, 
UNIVERSITY OF CHICAGO 


Mr. Sourwine. Give your full name, your business or profession 
and your address. 
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Mr. SrroptrsBeck. Fred L. Strodtbeck. I am now employed as an 
associate professor of sociology in the law school, in the department 
of sociology, of the University of Chicago. 

Mr. Sourwine. How long have you been there employed? 

Mr. StrropTBeck. Since September 1953. 

Mr. Sourwine. Mr. Strodtbeck, will you tell us what your con- 
nection has been with the project for investigation of the jury system 
which involved the recording of the deliberations of some juries in 
Wichita, Kans.? 

Mr. Srroprseck. I think I should first state that I have come to 
the project—I did come to the project with a primary responsibility 
for the experimental study of jury processes. Now related to the 
experimental study of jury processes was this corroboratory operation 
which involved the recording of an actual deliberation. 

I first learned of the opportunity to participate in this research in 
about January 1954. At this time we had occasion to discuss the 
techniques to be used, and I gave the technical counsel for the type 
of installation to make, the precautions to be taken, so that we would 
have the material fall under the control of the judge, so that we 
would be able to unequivocally identify the voices of individual 
speakers in the room. 

At a later time, when this installation was in operation, I visited 
Wichita. I checked with the judge to ascertain that everything was 
being carried out in keeping with his instructions, and he assured me 
that it was. 

I personally interviewed a few jurors who had participated in 
deliberations which we had recorded. 

I was satisfied myself that our fieldwork was being done in such a 
way that I would be able to make full scientific use of the material. 

I returned to the University of Chicago. 

At a later time, Mr. Abner Mikva returned to my office at the 
University of Chicago the materials, that is, he brought them to Dean 
Levi. Dean Levi placed them in my possession. And since then I 
have been personally in charge of these materials and I have guided 
the work that we have done in the transcription of the materials and 
the other scientific utilization of them. 

Mr. Sourwine. Are you an expert in recording and planting of 
microphones? 

Mr. Stroptseck. I will be glad, sir, to speak concerning my compe- 
tence about the use of sound equipment in research capacities. 

The notion of planting of microphones, I feel, is not a relevant 
addition to your question. 

Mr. Sourwine. Well, as a matter of fact, you supervised the placing 
of microphones in the jury room, did you not? 

Mr. StroptrsBeck. That is exactly true, sir. 

Mr. Sourwine. All right now, are you an expert in such matters? 

Mr. SrroptsBeck. I am not. 

Mr. Sourwine. Where did you get your training in the placing of 
microphones in jury rooms or anywhere else? 

Mr. Strroprseck. As a part of our specialty in the study of small 
groups, we very, very frequently record many types of conferences 
and deliberations. That is the objective of our work, to capture the 
ongoing interaction process between persons, and then study them. 
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In doing this we have come to learn that it is very difficult to 
identify individually the voices of a large number of persons when 
they do participate in the type of deliberation which characterizes a 
jury deliberation. 

Mr. Sourwine. How did you solve that problem in the jury room 
in Wichita? 

Mr. Srroprseck. The installation involved two microphones 
placed at different places in the room. The two microphones were 
then placed on a recorder, which is referred to as a binaural recorder, 
simultaneously on two sides of the tape an impression is collected. 

Later when the girls making the transcription of this material 
listen to the recordings they listen with a headset which brings up 
the input from one microphone into one ear, the input from the other 
microphone into the other ear. And in this way they are enabled to 
have an essentially stereophonic re-creation of the location of sounds 
in the room. 

Mr. Sourwine. How do they know who is sitting where in the 
room? 

Mr. Stroprseck. The persons who participated in the deliberations 
were later interviewed by our fieldworkers. As a part of the inter- 
view, each person interviewed was asked to indicate where he was 
dtting with regard to the chairman, the jury foreman. 

Mr. Sourwine. Were the persons interviewed told that they had 
been talking into a microphone? 

Mr. Stroptseck. They definitely were not. More than that, the 
persons who interviewed them were not permitted to hear anything 
of the recordings. The notion of the interview—and this is impor- 
tant and should be stressed—was to see the degree to which we could 
accurately recreate what had taken place in the deliberations, from 
the posttrial interviews, which were to be a much more important 
part of our continued field investigation. 

Mr. Sourwine. Did you solve your technical problem by that—I 
mean, were you able to positively identify the different jurors by their 
voices? 

Mr. Stroptseck. Without great difficulty. 

Mr. Sourwine. Did you make any record of that identification? 

Mr. Srroptseck. The transcription is processed in this way, and 
in this processing, a record of the identification is made. We listened 
through the transcript. We came to identify persons by their voices, 
by our knowledge as—— 

Mr. Sourwine. You mean by the position of their voices, do you 
not? 

Mr. Srroptseck. Well, a man’s voice sounds very different from a 
woman’s voice. 

Mr. SourwINe. You were not faimiliar with the individual voices of 
the jurors, were you? 

Mr. StroprBeck. We interviewed all of the jurors who participated 
in the deliberations which were recorded, and in interviewing these 
jurors we did come to learn the nature of their voices. 

Mr. Sourwine. You had their voice on tape and then you went out 
and interviewed them, to learn the voice so you could identify it on 
the A is that right? 

Mr. Srropreeck. That was not the sole purpose of the interviews 

Mr. Sou RWINE. It was one of the purposes? 
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Mr. Srroprpnck. That was one of the purposes. 

Mr. Sourwine. All right, go ahead. 

Mr. Srroprseck. In the operation of making the transcription we, 
by piecing together the information we have, by listening to the way 
in which they refer to one another by name, identify the seat positions, 
and list them by numbers 1 through 12 around the table. These 
numbers are the ‘n given names, which are alphabetically discriminated. 

The first man’s name always begins with A, the last person’s name 
begins with the twelfth letter from A. 

In all of our subsequent transcriptions, our identifications of persons 
are carried out by these pseudonyms, and obviously we have in our 
files a key which would relate the pseudonyms to the interviewed 
protocols, so that the full set of information may be collated in our 
ultimate scientific study. 

Mr. Sourwine. So that you do know and would be able to tell 
actually who the juror was who said a certain thing? 

Mr. Stroprssck. Without question. 

Mr. Sourwins. Do you see anything wrong in that? 

Mr. Stroptssck. No. 

Mr. Sourwine. Did you ever have anything to do with securing 
permission for the placing of these microphones in jury rooms? 

Mr. Srroprseck. | definitely did not. 

Mr. Sourwine. You did not? 

Mr. Srroprseck. No. 

Mr. Sourwine. Were you told that such permission had been 
secure dl? 

Mr. Srroptrseck. Yes. And I confirmed that it had been secured 
by personally asking Judge Hill whether or not our operations there 
were being carried out in complete conformity with his understanding, 
and he assured me that they were. 

Mr. Sourwine. Were you told that permission had been secured 
from the United States district attorney for this? 

Mr. Srroprseck. Oh, yes. And I personally talked to Mr. 
Cowger—no—no—for the district? I am sorry, would you please 
repeat your question? 

Mr. Sourwine. I asked you if you had been told that permission 
had been secured from the United States attorney for the district? 

Mr. Srroprseck. | was not at any time. 

Mr. Sourwine. You were told that permission had been secured 
from an assistant United States attorney? 

Mr. Srroprseck. | knew that permission bad been received from 
Mr. Cowger. I did not know that his position was assistant in 
contrast to some other rank. I did know that he was a representative 
of the Government. 

Mr. Sourwine. How did you know that permission had been 
secured from him? 

Mr. StrroptsBeck. I talked to bim personally. 

Mr. Sourwine. And what did you say to him? 

Mr. Srroprseck. After the trial, we were particularly interested 
to find out something of the vature of the problems confronting the 
Government attorvey, in a case of the sort that he had engaged in. 

The full scientific utilization of this material required that we know 
something of the strategy for the various acts which are a part of the 
presentation of the Government’s case, in an action of this type. He 
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was very helpful in discussing the difficulties of the work and the 
reasons for his objecting at certain times and not having objected at 
other times. This was all a part of our investigation. 

Mr. Sourwine. Do you mean that you discussed with him the 
recording of the proceedings of several juries in several different 
cases? 

Mr. Srroprseck. I did not discuss with him, at any time, the 
recordings of any of the deliberations which we had taken. I dis- 
cussed with him his tactics in the particular case which we had 
observed, which we subsequently recorded the deliberations of, and 
which we subsequently interviewed the jurors who had participated 
in it. 

Now, concerning the number of cases, some confusion arose in his 
testimony, and I believe that I can understand why it was. There 
were 5 actions involved in the two cases which occurred simultane- 
ously. The 2 cases, in order to simplify the task for the jury, were 
broken in 2 sets, such that 3 actions occurred in 1 of the cases, and 
2 actions in asubseqent case. 

Mr. Cowger was very helplul working with Judge Hill to incorporate 
an experiment of this sort into the two sets of cases. 

In one instance, the instructions were sent into the deliberation 
room, and in the other instance they were not. And, although I have 
not processed the materials in my own files, I believe that, in one 
instance, instructions concerning the quotient verdict were given, 
whereas in other instances the instructions concerning the quotient 
verdict were not given. 

And I believe that this instruction is one which may or may not 
be given in such cases, in the Kansas jurisdiction. 

Mr. Sourwine. Let us get back to the question of how many differ- 
ent. recordings of jury deliberations you talked to Mr. Cowger about. 

Mr. Stroptseck. I talked to Mr. Cowger about his strategy in the 
two cases which were successively presented in Judge Hill’s court. 
Both of those cases were of the same type. 

Mr. Sourwine. The cases in which he was counsel? 

Mr. Stroprseck. Both were cases in which he was counsel. 

Mr. Sourwine. Did you discuss with him in any way the recording 
of jury deliberations in any other cases? 

Mr. Srroptseck. Definitely not. 

Mr. Sourwine. Were deliberations recorded in any other cases? 

Mr. Stroptseck. Oh, yes. 

Mr. Sourwine. In those other cases in which deliberations were 
recorded do you have any knowledge of permission of the United 
States attorney or anyone in his office having been sought? 

Mr. Srroprseck. No such permission was sought. 

Mr. Sourwine. In other words, the United States attorney’s 
permission was sought only with respect to cases in which the Gov- 
ernment was a party, and the United States attorney or someone 
from his office was of counsel? 

Mr. Srroprseck. That is the only instance, to my knowledge, in 
which this permission was sought. 

Mr. Sourwine. I wish you would tell us, sir, about the editing of 
these recordings. How have they been edited? 

Mr. Srroprseck. The process of making first a transcription from 
the actual tape to a copy 
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Mr. Sourwine. In duplicate? 

Mr. StroprsBeck. The process of making this is, in some instances, 
done in duplicate, because we use the two sheets for different phases 
of the next operation. In some instances it is not done in duplicate. 
And I would not be able to say for our set of six cases whether dupli- 
cates are used in all instances or not. 

Mr. Sourwine. Let me describe it in the record more clearly. 
Have you made duplicates of any of the recordings of the deliberations 
of any jury? 

Mr. Srroprseck. Do you mean duplicates in terms of the written 
protocol or daplivaten in terms of the recorded tapes? 

Mr. Sourwine. Duplicates in terms of the recorded tape. 

Mr. SrroptBeEck. In all instances. 

Mr. Sourwineg. You have made duplicates? 

Mr. SrroptseEck. In all instances. 

Mr. Sourwinr. How many? 

Mr. StroptBEck. How many duplicates? 

Mr. Sourwine. Yes. 

Mr. SrroptrBeck. Just one. And the reason for making—— 

Mr. SourRWINE. One duplicate in each case? 

Mr. Srroprseck. Is as follows. May I elaborate? 

Mr. Sourwine. I want to be sure that the record is clear. 
made one duplicate of each case? 

Mr. Stroptrseck. That is right. 

Mr. Sourwine. Now, why? 

Mr. Srroprseck. The binaural recording, arising, as it does, from 
two microphones which are placed a great distance from the table and 
differentially placed with regard to the particular speakers in the room 
has, in some instances, a high signal and in other instances a low signal. 

What we do in our own shop is to duplicate this tape, taking the 
channel which has the higher signal, and then putting it on both ‘sides 
of the tape. This very greatly increases the audibility of the tape. 
The second thing we do—— 

Mr. Sourwine. Wait just a minute. 

You have one channel from a microphone at one end of the room? 

Mr. StropTBeck. Yes. 

Mr. Sourwine. You have another channel from a microphone at 
the other end of the room? 

Mr. Srroptseck. Well, it is not exactly—on one wall, and the 
opposing wall. 

Mr. Sourwine. Then in another place in the room? 

Mr. Srroptpeck. At another place. 

Mr. Sourwine. Those two channels record at different places on 
your tape, do they? 

Mr. Srroprseck. Yes. One on the top side, and the other on the 
bottom. 

Mr. Sourwine. When you play them back, you make a recording, 
a duplicate, as you say? 

Mr. Srroprseck. Right. 

Mr. Sourwine. You took the highest signal volume channel in 
each case? 

Mr. Srroptseck. That is right. 

Mr. Sourwine. Put it on both sides of the tape? 

Mr. Srroptseck. Exactly. 
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Mr. Sourwine. Would not that defeat your purpose of having the 
binaural system and the two microphones? 

Mr. Srroprseck. The purpose of having the binaural system with 
the two microphones is not defeated by this operation. As a matter 
of fact, by shifting, monitoring the one tape and shifting from the 
one side to the other, according to which has the higher signal level, 
enables us both to achieve that purpose and to produce a tape which 
has an overall higher audibility. 

Mr. Sourwine. You eventually get a tape which has an overall 
higher audibility, but that tape is not a tape from which, by listening 
through earphones, you can determine the position of the speaker, 
is it? 

Mr. Srroprseck. That feature is decreased, but we still have the 
original tape, so that if there are equivocal instances of the identifica- 
tion, we then can go back to the original speaker, and our girls do do 
that. 

Mr. Sourwine. That factor not merely decreases it, it is eliminated 
if you have the same channel on both sides of the tape; then the 
binaural system does you no good, does it? 

Mr. Stroptseck. I can only agree to that with the qualification 
that I have given previously. Once we have identified the persons 
unequivocally, then the purpose of putting both high signal channels 
together is to increase overall audibility, because then we are inter- 
ested in running down particular phrases which might not otherwise 
be available to us. 

Mr. Sourwine. I am not arguing with you about that. I just want 
the record to be clear, that on your duplicate it is impossible to identify 
voices from their position. 

Mr. Stroptseck. By the binaural principle, it is impossible to 
identify if 

Mr. Sourwine. You identify voices by their position on the original 
tape? 

Mr. Stroptseck. That is right. 

Mr. Sourwine. Now, tell us how were these microphones con- 
cealed in the jury room? 

Mr. Srroprseck. I| think that that is a matter which should be 
discussed with, perhaps, some representative from the court in 
Wichita. 

Mr. Sourwine. I want to discuss it right here. You were the 
man that did it. 

Mr. Srroptseck. May I refer this question to counsel? 

Mr. Sourwine. If you have counsel with you, you certainly may. 

Mr. Srroprpeck. My understanding with Judge Hill is that these 
matters are a matter which we are to treat as a matter of the court’s 
confidence. 

Mr. Sourwine. These microphones were concealed, were they not? 

Mr. Srroprsreck. The microphones were concealed, there is no 
question about that. 

Mr. Sourwine. Tell us how they were concealed. 

(Witness confers with counsel.) 

Senator JENNER. May we have in the record the name of counsel 
that witness is consulting, his address, and what his capacity is? 

Mr. Luoyp. Glen A. Lloyd. 

Senator JENNER. Are you an attorney? 
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Mr. Luoyp. Yes, sir. 

Senator JENNER. And a trustee of the University of Chicago? 

Mr. Luoyp. Yes, sir. 

Senator JENNER. All right. 

The CuHarrmMan. Mr. Lloyd, are you appearing as counsel for the 
witness or counsel for the university? 

Mr. Luoyp. I am appearing as counsel for the university, sir. 

The CHarrMan. Yes. What are your initials? 

Mr. Luoyp. Glen A. 

Mr. StroptsBeck. I understand, in keeping with our desire simply 
to not identify the cases, that it is possible for us to describe that the 
microphones were plac ed on the walls and were disguised as a part of 
the heating apparatus in the room. 

Mr. Sourwine. Where were your wires run to your recorder? 

Mr. Stroprseck. The deliberation room is immediately above the 
judge’s chamber. The wires were run through the walls into a cloak 
closet off of the judge’s chamber. 

Mr. Sourwine. While these proceedings were being recorded, was 
the recorder attended? 

Mr. Stroptseck. No. 

As soon as a deliberation was begun, we had our materials arranged 
in such a way that the recorder would run for a long period of time. 
The judge would admit perhaps one of our representatives to his 
chambers. They would unlock the closet in which the machine was 
located. The machine would be started, and then the chambers 
would be vacated. The person would go upstairs, and the deliberation 
would begin. 

Mr. Sourwing. Then, nobody heard these deliberations? 

Mr. Stroptrseck. Not at the time they were being recorded, there 
was no monitoring whatsoever. 

Mr. Sourwine. So that, actually, there was nobody who can 
swear that these were the deliberations of the jury or that this record- 
ing in whole is complete, and so forth. In other words, the usual 
requirements which would be preliminary to identifying a recording 
in court are not present here; is that right? 

Mr. Srroptseck. I would judge, if the things that you have 
specified would be the requirements for identifying them in court, 
they are not present here. 

Mr. Sourwine. Let us go back to the matter of the editing of the 
tapes. You have stated that you made a duplicate of each tape, 
although it was not a precise duplicate, that is, you made another 
binaural tape, but you did it by making both sides the same, using 
the strongest channel at each point; is that right? 

Mr. SrropTBeck. Yes. 

Mr. Sourwing. It was a duplicate in this sense: That it had on it 
all of the conversation that was recorded on the original tapes? 

Mr. Stroprseck. Yes, without doubt. 

Mr. Sourwine. Did you make any other editing of those tapes, 
the original or the duplicate? 

Mr. Stroprseck. As a part of our regular analysis procedure; no. 

I anticipate, however, that you will be interested to know about 
the recordings which were played at the Estes Park demonstration. 

Mr. Sourwinz. We will get to those in just a minute. 
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Mr. Srroprsecx. Considering those, additional operations were car- 
ried out, and I cannot answer your question generally concerning all 
of the tapes without segregating the Estes Park tapes from the 
others. 

Mr. Sourwine. We will get to that. 

I want to find out if there was any general procedure for editing 
either the original or the duplicate. 

Mr. Srroprseck. No. 

Mr. Sourwine. Have all the originals been preserved intact? 

Mr. SrroptTBeck. Yes. 

Mr. Sourwine. Have all of the so-called “duplicates 
served intact? 

Mr. Srroprseck. Oh, yes. 

Mr. Sourwine. Did you in some instances make further rerecord- 
ings from the duplicates? 

Mr. Srroprseck. Yes. 

Mr. SourwiNne. In how many instances was that done? 

Mr. Srroprseck. Just one. 

Mr. SourwIne. Just one case? 

Mr. Srroprseck. That is right. 

Mr. Sourwine. Where vou made a duplicate in that case, or a 
re-recording from the duplicate, rather, did you re-record all of it or 
only portions of it? 

Mr. Srropreeck. Only portions of it. 

Mr. Sourwine. And those were selected portions? 

Mr. Srroprreck. Yes. And they were selected in this way: We 
have the written-out protocol from the original transcript, which has 
now been edited to remove geographical references, to substitute other 
names, and, insofar as we can, remove all local geographical identifica- 
tion. This protocol was then read. We selected from this protocol, 
sections which would be even less specific concerning the specific 
locale of the trial. 

And, in terms of the directions that I marked on such a copy, we 
then cut the tape. We then duplicated those portions from one or 
the other, and I cannot say just which of the two tapes of the full 
deliberations we had in our possession. 

Mr. Sourwing. Why, you naturally would use the tape that had 
the best and loudest recording, would you not? 

Mr. Srroptreeck. I am not completely certain of that, because as 
we transfer the recordings, there is sometimes a slight loss of clarity 
in some portions of the tape, and I think that we might have made the 
decision in terms of clarity rather than signal level, because as we are 
going from one machine to the other in “transcribing, we sometimes 
xan boost the signal level. 

Mr. Sourwine. Who made that decision, Mr. Strodtbeck? 

Mr. Srroprseck. I probably made it myself. 

Mr. Sourwine. Which did you use in preparing recording for Estes 
Park? 

Mr. Stroptrseck. I cannot say. 

Mr. Sourwine. The duplicate or the original? 

Mr. Srroptseck. I cannot say. 

Mr. Sourwine. You mean that after having prepared a duplicate 
for the purpose of increasing clarity and signal strength, and then 
being in the process of preparing a tape to be played back at a gather- 
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ing, you do not know whether you used the duplicate with the increase 
in clarity of the signal strength or went back and used the original 
tape? 

Mr. Stroprseck. That is right. 

And I do not know, for this reason, that when I am going to make 
any reproductions from the original tape, | am much happier if I can 
go back to the original tape, because whatever blurring might have 
been introduced by the first reproduction will then have been elimi- 
nated. I can still increase the signal strength on my subsequent tape, 
irrespective of the fact that I have made an intervening tape. 

Mr. Sourwine. Now, on this editing for the tape which was played 
back at Estes Park, vou had what amounted to a script; is that right? 

Mr. Srroprseck. That is right. 

Mr. Sourwine. It was quite different from the original transcrip- 
tion of what was on the original tape; is that right? 

Mr. Srroprseck. No; that is incorrect. 

Mr. Sourwine. It was substantially different? 

Mr. Srroprseck. No; it was substantially similar. The only 
things which were changed were the designations of geographical 
locations, the identification of route numbers, the identification of 
names that might have been mentioned in the deliberation. It was 
substantially, and for all scientific purposes, identical with the original 
deliberations. 

Mr. Sourwine. Well, perbaps you use the word “identical”? in a 
different sense than we do. The names were different? 

Mr. Srroprneck. The names were different. 

Mr. Sourwine. Place names were different? 

Mr. Srroprseck. Place names were different. 

Mr. Sourwine. Reference to geographical locations were different? 

Mr. Srroprseck. That is correct. 

Mr. Sourwine. There were other differences? 

Mr. Srroptseck. I don’t—I believe that is almost an exhaustive 
list that you have named. 

Mr. Sourwine. And yet you say it was practically identical? 

Mr. Srroprseck. For the scientific purposes that we are concerned 
with, sir; it was practically identical. 

Mr. Sourwine. You mean it was suitable for your scientific—I 
will not quibble with vou. 

Now, sir, you say some of the names were changed. How did you 
manage to change the names? 

Mr. Srroprseck. The set of names occurring in the original 
protocol were listed on a sheet of paper, and then someone sat down 
and thought of a set of random other names that could be associated 
with these. 

Mr. Sourwine. Well, I mean, when a name was heard on the 
recording, how did you manage to change that on the rerecording 
which you were going to play back? 

Mr. Srroprseck. Oh, at Estes? 

Mr. SourwInp. Yes. 

Mr. Srroprseck. In that instance we were particularly careful to 
cut the tape in such a way that names which identified geographical 
locations or other persons were not included in the portions of the 
transcript which we played. 
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Mr. Sourwine. Did you ever use anyone’s voice to make record- 
ings of any words or sounds which were subsequently dubbed in on a 
rerecording so as to become, in effect, a part of what was to be played? 

Mr. SrroprBeck. No. 

Mr. SourwINeE. You have heard the testimony here that there was 
discussion of a Massachusetts case, have you? 

Mr. Stroprseck. Yes. 

Mr. Sou RWINE. Is that correct, there was in this Estes Park tape 
a discussion of a Massachusetts case? 

Mr. Srroprseck. I rather imagine—I am relatively certain that 
there was not, in the original, a discussion of a Massachusetts case. 
It was rather someone referred to his experience, having lived in 
another State—that other State could have been given—and I am 
not sure what State was given. I would imagine in our modification 
of the protocol, if this person alluded to his former residence and the 
laws in that State, we would have changed the name of that State, in 
order to reduce the possibility of identification of the person. 

Now, on this, I do not have the exact details at my fingertips, and 
I just hope to communicate to you the general philosophy in terms 
of which this editing was conducted. 

Mr. Sourwine. I think you are doing that. 

I would like to know, though, whether you are testifying that you 
changed the name of a State from something else to Massachusetts. 

Mr. Srroprseck. I cannot say in any greater detail than I have 
just answered. 

Mr. SourwINeE. Do you think you might have? 

Mr. SrroptBeck. It is quite probable. 

Mr. Sourwine. If you did, then you must have changed the voice 
recording from some other States to Massachusetts; is that not true? 

Mr. Srroptseck. Oh, no. 

The reference to the term ‘‘Massachusetts’”’ might very well have 
come in the intervening materials which were presented to bridge 
between the presentation of one section of the deliberation and 
another section of the deliberation. For example, one might have 
said, “Mr. Charles, being the third person around the table, alluded 
to a law which he believed to exist in his own home State, which was 
Massachusetts,’’ when in fact his home State might have been some 
other location. 

Mr. Sourwine. Do you mean that in preparing something to be 
presented at a judicial conference of the tenth circuit you would 
arbitrarily change the name of a State with regard to a discussion of 
what the law of that State was? 

Mr. Srroptseck. I think that in view of the fact that the law of 
many States is a law which is held in common between the States, 
this could easily be done without in any way destroying the accuracy 
of the reference. 

Mr. Sourwine. You might mislead the judges, might you not? 

Mr. SrroptsBeck. | have no comment about that question, sir. 

Mr. Sourwine. Was this matter discussed with attorneys? 

Mr. Srroptresck. All of our work at the law school is carried out 
in the law school and in the presence of attorneys. 

Mr. Sourwine. Can you say, sir, from your familiarity with this 
Estes Park recording—and I take it, you are familiar with it? 

Mr. SrroprsEck. Oh, yes; I think so. 
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Mr. Sourwrns. Can you say from your familiarity with it, whether 
the word ‘‘Massachusetts” is heard in the recording? 

Mr. Stroprssck. My guess would be—no, I can’t say. 

Mr. Sourwine. You can’t say? 

Mr. Stroprsuck. | can’t say. 

Mr. Sourwinz. All right. 

Will you tell us what security provisions you have been applying 
to the recordings, the duplicate recordings, the second duplicate 
recordings played at Estes Park, and the transcriptions and protocols 
that you have told us about? 

Mr. Srroprseck. Yes; I believe I can outline the system in 
general, 

I have treated these materials which come from our interviews and 
from the recordings, as if they were confidential materials. By that 
[ mean that whenever they are withdrawn from our files, care is 
taken to see that the person who withdraws the materials has a 
limited and specific use to make. The materials which carry identi- 
fication of places are always separated from those materials which 
have been masked for the purposes of our subsequent study. 

In all instances, our materials are kept under lock, and under con- 
ditions of surveillance, which would insure that they would not 
circulate. 

There is one exception to this, and this was a part of the presentation 
of the Estes Park material. In order to have as realistic as possible a 
background for the appreciation of the deliberation, the masked 
protocols of this particular case were made available to Judge Hill who, 
in turn, permitted them to be read by the two lawyers who made the 
facts statement prior to the presentation of the deliberation. 

Mr. Sourwine. They were lawyers who had had nothing to do 
previously with the case? 

Mr. Srroprseck. That is right—nothing whatsoever. 

Mr. Sourwine. And were the protocols shown to them—the 
protocols which had been edited some? 

Mr. Srroprseck. Exactly. 

Mr. Sourwine. So that you could not identify the case? 

Mr. Srroprpeck. Exactly. 

Mr. Sourwine. All right. 

What persons have had access to these materials, including the 
court? 

Mr. Srroprseck. Over the period that we have been working on 
the materials, we tend to employ law students at half time and other 
students around the university. So I would say that the number of 
persons involved have perhaps been 8 or 10. The 8 or 10 persons 
have not had access to the entire file. These 8 or 10 persons have at 
some time worked on a portion of the file. 

And, as to the exact names of the persons and the times at which 
they had access to the file, I would wish to consult our personnel 
records before indicating to you, but I will be glad to provide that 
information, if you wish it. 

Mr. Sourwine. Are the recordings kept in a safe? 

Mr. Stroprseck. No; they are kept in a locked file. 

Mr. Sourwine. In your office? 

Mr. Srroptseck. Not in my office, but in offices which are a part 
of my operation. 
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The CHatrMan. Why did you use the name “Mr. X?” 

Mr. Stroprseck. At the Estes Park presentation, and this question 
is very important, sir, we did not identify the university. We did 
not identify the locale in which the recordings had been made. 

And, in view of the fact that I was completely unknown to members 
attending the judicial conference, I could appear there, could make 
this presentation without in any way compromising the security that 
we have thrown around this entire operation. 

The CHatrMan. Why did you use the name “Mr. X?” 

Mr. Srroprseck. I did not use the name “Mr. X.”’ Judge Hill, 
in introducing me, indicated that there was a representative of the 
project here. And he, jokingly, as an aside, said, “Perhaps we will 
call him Mr. X,”’ and that name was given to me. I did not use it. 

The CHArRMAN. Did he use your name? 

Mr. Srroprseck. He did not use my regular name. 

The CHarrMan. Did he use your name? 

Mr. Srroptseck. He did not use my name. 

The CHarRMAN. You did not tell the audience who you were? 

Mr. Srroprseck. I did not. 

The CHarrMANn. Did not use the name of the university? 

Mr. Srroprseck. I did not. 

The CHarrMan. Why? 

Mr. Srroprseck. The importance of maintaining the security of 
the location of these materials is an absolute essential for their scien- 
tific use. We do not want these materials at any time to become a 
part of adversary differences between the participants, and the notion 
of maintaining this security is a part of just standard scientific caution 
which would be made in using materials of this sort. It would be the 
same if there were confidential materials from medical records, sir. 

Senator JENNER. To keep your identity from being disclosed, that 
is why you went to the State of Kansas rather than keeping this 
experiment there in Illinois? 

Mr. Srroprseck. No, | believe—Mr. Kitch will indicate to you 
that one of the reasons that we went to the State of Kansas was that in 
the circulation of the original proposals, many members of the bar 
and bench felt that unless we had some knowledge of actual delibera- 
tions our research would not be sufficiently realistic to be of value. 

Senator JENNER. Do they not have any actual deliberations in 
Illinois, in any of the courts there? You have got city courts and 
county courts and Federal courts. Do they not have any actual 
deliberations in Illinois? 

Mr. Srroprseck. I am not debating, sir, whether or not they have 
actual deliberations in I]linois. 

Senator JENNER. You have not answered my question. 

Mr. Srroprseck. I do, concerning the presence or absence of 
deliberations in Illinois, I am sure they do have them, sir. 

Senator JENNER. Why did you not do it in Illinois? Why did you 
go al] the way out to Kansas to do this? 

Mr. Srroprseck. The arrangements for going to Kansas were 
made by Mr. Paul Kitch. They were made with the Federal judge 
whose name you have mentioned here before, Judge Hill. 

Senator JENNER. Do you not have any Federal judges i in Illinois? 

Mr. Stroptseck. | was not involved in the negotiations, and there- 
fore I cannot answer that. 
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Senator Jenner. In other words, you do not know why you went 
to Kansas instead of using the State of Illinois? 

Mr. Srroprpeck. Yes; we went to Kansas because we had the 
opportunity to work in Kansas. 

Senator Jenner. Did you not have any opportunities in Illinois; 
or do you know? 

Mr. Srroptrseck. I do not know. 

Senator Jenner. All right. 

The CHarrMAN. Did you attempt to make arrangements in [llinois? 

Mr. Srroprseck. Not to my knowledge. 

The CuarrMan. Kansas is the only place, to your knowledge, that 
you attempted to make arrangemeuts? 

Mr. Stroprseck. Yes, to my knowledge. 

Senator JENNER. This was a scientific study of the procedure of a 
jury? 

Mr. Srroprseck. That is rignt. 

Senator Jenner. Did you put any bugs in the judge’s room? 

Mr. Stroprseck. None whatsoever. 

Senator Jenner. Did not bug what the judge said to his law clerk 
in preparing the instructions, or anything? 

Mi. SrroprsBeck. Senator Jenner, the use of the term “bug,” in 
keeping with our—— 

Senator JENNER. Let us call it eavesdropping, then. 

Mr. Stroprseck. I would prefer you use the term “recording.”’ 

Senator JENNER. All right. Did you record what the judge said 
in his chambers? 

Mr. Stroptseck. We did not. 

Senator JENNER. In the preparation of his instructions, his con- 
versation with his law clerk? 

Mr. SrroptrBeck. Our representative 

Senator JENNER. Are you not making a scientific study—are you 
not going to get the whole picture this way? 

Mr. Stroptseck. We are not missing a step. 

Senator JENNER. Are you not missing a step? 

Mr. Stroprseck. Our person who observed the trials was fre- 
quently, but not in all instances, in the judge’s chambers during the 
discussion with counsel. So we do have, in several instances, to my 
knowledge, information concerning the discussions relative to the 
selection of instructions. 

Senator JENNER. Did you have a recording of what the judge said 
to the attorneys when he called them in and asked their permission 
to eavesdrop on this jury? Did you record that? 

Mr. SrroptBeck. There were no recordings made from the judge’s 
chambers. 

Senator Jenner. All right. Thank you. 

Mr. Sourwine. Following the questions that the Senator asked, 
do you know whether the conferences with counsel in the judge’s 
chambers were on the record? 

Mr. Srroptseck. No, not of my own personal knowledge. 

Mr. SourwIneE. Have you been told whether they were on the 
record? 

Mr. Srroptseck. No. 

Mr. Sourwine. Were you the only representative of the university 
who was present at the Estes Park meeting? 
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Mr. SrropTBeck. Yes. 

Mr. Sourwine. Did you hear any statements made there about 
the number of juries whose deliberations had been recorded? 

Mr. SrropTBeck. Yes. 

I received a question of this sort from the floor. The deliberation 
in question was a deliberation which involved a problem—and I am 
groping now because I do not want to identify the case—was the prob- 
lem one—was essentially, in the absence of unequivocal information 
concerning negligence and having present a rather great injury to the 
plaintiff, how would the jury reconcile this responsibility for finding 
the preponderance of the evidence and at the same time control their 
sympathies for this woman. 

The persons in the audience were so impressed with the way in which 
this jury managed these problems, in which they did not take into 
consideration extra-record factors, treating of insurance and the like, 
that they wondered whether or not from our experience this was an 
unusually good deliberation. 

Insofar as I reported that this deliberation, I felt, was in the upper 
30 percent of those that I knew about, this would suggest to them that 
some number of deliberations had been recorded, greater than one. 
I do not believe that anything more specific occurs in that particular 
discussion. 

Mr. Sourwine. Did you hear anything said at the Estes Park meet- 
ing about any plan or program for recording the deliberations of 500 or 
1,000 or 1,200 juries? 

Mr. Stroptreck. Nothing whatsoever. 

Mr. Sourwine. Were you there throughout the conference session 
which involved the presentation of the recordings? 

Mr. StropTBeck. Yes. 

Mr. Sourwine. Can you say positively that nothing of that nature 
was said at that session? 

Mr. Stroptseck. I only say so because I have seen a transcript of 
the discussion from the floor afterward. 

Now, insofar as—as soon as the full meeting broke up, there were 
individual discussions on the floor. I cannot speak with regard to 
those, but with regard to the discussions from the floor, in general, 
it is my feeling that no comment of that sort occurred. 

Mr. Sourwine. Did you yourself, while at Estes Park, at any time 
discuss with anyone any plan or program for taking 500 or 1,000 or 
1,200 recordings of jury deliberations? 

Mr. Stroptseck. I definitely did not. 

Mr. Sourwine. You say definitely. I take it you have searched 
your mind, that you are quite sure on that point. 

I want to give you this opportunity. There has been an indication 
by others who were present that some such mention was made. Do 
you know about that? 

Mr. Srroptseck. I have seen the account in the paper concerning 
the Milwaukee speech yesterday, and that is the only knowledge that 
{ have of the assertion that such remarks have been made, although 
I am not certain that they did refer to the Estes Park meeting. 

Mr. Sourwine. The Milwaukee speech, did that say anything 
about remarks at the Estes Park meeting, so far as you know? 

Mr. Srroprseck. I do not recall, except that the assertion in the 
Milwaukee speech was that this was the first of a set of operations 
which would be expanded to include 500 or a thousand cases. 
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Mr. Sourwine. Are you quoting accurately from the speech made 
by Mr. Burger, the Assistant Attorney General? 

Mr. Srroprseck. I do not know. I would need to consult a copy 
of that in the paper. 

Mr. Sourwine. What he said might have been based, so far as 
you know, on some other factor than anything said at Estes Park? 

Mr. SrroprBEck. Surely; certainly. 

Mr. SourwineE. Do you ’ know anything about any plan under 
consideration at any time by the University of Chicago to record 500 
or any other larger number of jury deliberations? 

Mr. Srroprseck. I do know this. I have at some point seen a 
letter—I believe you requested this letter the other day—in which, 
in the original negotiations between Mr. Kitch and Judge Phillips, 
the reference to some number of observations was made. I do know 
that that letter occurred probably in November of 1953. 

This particular project came to my attention and began to have 
serious consideration by our research staff after January 1954. As 
soon as this more serious consideration by our research staff began, 
it then became apparent that unless we had an observer present to 
see the trial and unless we take pains to interview all 12 of the jurors, 
then it would not be possible to make the full scientific exploitation of 
the recording. 

As soon as this was clear, the notion of any large number of trans- 
criptions of actual deliberations was obviously and physically im- 
possible. And so I am certain that at no time since my own active 
participation in this project has the notion been present among any of 
our research staff that anything more than a very limited number of 
recordings would be made. 

You can appreciate that, given the interviews with 12 jurors, given 
the text of the deliberation, given a digest of the trial, you have there, 
by the time this is synthesized and written out, more than enough for 
a regular sized volume, and it is impossible to digest and assimilate 
more than a very, very small number of such sets of empirical 
materials. 

Mr. Sourwine. Yes. Are you attempting to testify, sir, or do 
you mean to testify, that an original plan then under consideration for 
recording 500 or more was abandoned before you became associated 
with the project? 

Mr. Stroptspeck. No. I think that the proper relationship would 
be—and this you can, I think, probably develop more fully from your 
interviewing of Mr. Kitch—the proper relationship is that as he 
started working on the problem, the notion as to the size of the number 
of actual deliberations which would be required for our purpose was 
not firmly established. 

As we came to face the problems of the scientific utilization of these 
materials, there was a progressively more conservative position taken 
as to the number of cases which could be utilized, and I am certain 
that since my own participation, which started sometime shortly 
after January 1954, at no time has there been the consideration that 
a great number could be utilized, and our own standing policy now 
is that until we have thoroughly analyzed and digested the present 
cases—and this I am sure will stretch over a period of study of more 
than a year—no thought as to any subsequent operations could be 
taken up. 
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This is a pilot operation. Until we know exactly what we have 
learned from this pilot operatioa as well as how much it has cost us, 
we cannot make a proper decision as to whether or not any subsequent 
operation of this sort will be undertaken. 

Mr. Sourwine. The only way I can see that what you have said 
differs from the statement of Warren Burger is that you are being 
careful not to say that the program for 500 or more has been aban- 
doned. 

Now, let me see if we can get at that. Do you know that at one 
time it was contemplated that there might be 500 or more recordings 
of jury deliberations? 

Mr. Srroprsrckx. Not of my personal knowledge. The only 
knowledge that I have is a figure which occurs in a letter that origi- 
nated sometime in November in the correspondence between Mr. 
Kitch, who was not a member of our staff at any time, and Judge 
Phillips. 

Mr. Sourwine. Have you see that letter? 

Mr. Srroptseck. Yes; I have. 

Mr. Sourwine. Did Mr. Kitch have anything to do with the 
project? 

Mr. Srroprseck. Mr. Kitch coordinated our contacts with the 
Kansas courts. 

Mr. Sourwine. He was negotiating for permission to record the 
proceedings of juries, was he not? 

Mr. Srroptseck. If you suggest by the term “negotiating” that 
he was on our payroll or an agent of the school in doing this, that is 
not the case. 

Mr. Sourwine. Did the school know he was doing it? 

Mr. Stroptseck. Very definitely. 

Mr. Sourwine. And he was seeking permission from the school to 
do it? 

Mr. Strroptseck. That is correct. 

Mr. Sourwine. If you do not think he was acting on behalf of the 
school, you may say so. I only want the record to know what the 
facts are. 

Now, you know that Mr. Kitch at that time put in writing his 
anticipation, the indication of his expectation that there might be 
500 or more recordings of jury deliberations, do you not? 

Mr. SrroptsBeck. But I also know that at that time 

Senator JENNER. Just answer the question. 

Mr. StroptsBeck. Yes. 

Mr. Sourwine. All right. Now, since that time, has that idea 
been completely abandoned? 

Mr. StroptBEck. Yes. 

Mr. Sourwine. Well, then, what was wrong with the statement 
that I made a little earlier when I asked you if you were testifying 
that there had originally been a contemplation of 500 or more such 
recordings but that that had been abandoned prior to your taking over 
the project? Was it abandoned subsequent to your taking over in 
the project? 

Mr. Srroptseck. Yes. I am sure that the abandonment has been 
a part of our growing recognition of the problems in the utilization of 
these materials 
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Mr. Sourwinu. Then you are quite sure that there is no plan now 
to record any more jury deliberations; is that right? 

Mr. Srroprseck. That is right. 

Mr. SourwineE. You have heard the testimony of previous wit- 
nesses? 

Mr. Srroptseck. Yes: I have. 

Mr. Sourwine. Did you hear the testimony of Mr. Kalven that 
was substantially to the effect that the question of whether any more 
jury deliberations would be recorded would depend upon future 
studies? 

Mr. Stroptseck. Yes. And I noted particularly that he stated 
that that was his own opinion. So far as the research operation is 
concerned, I know definitely that no plans for the recording of more 
deliberations have presently been agreed upon. 

Mr. Sourwine. Well, is Mr. Kalven your superior in this project? 

Mr. Stroprseck. In a university, the relations between persons 
who are working on a faculty are not of a sort that ordinarily would be 
characterized by superior-subordinate relations. 

Mr. Sourwine. Do you mean that in a project like this, there is no 
boss of the project? 

Mr. Stroprseck. That is right. 

Mr. Sourwine. There is no boss of the project? 

Mr. Stroprseck. That is right. 

Mr. Sourwine. You spent $400,000 and you have another $1 million 
to spend, and there is no boss of the project? 

Mr. Stroptrseck. In the sense that vou use the term, there is no 
boss of the project. We make our decisions in a conference with one 
another. I contribute my own technical competence to the discus- 
sions, and the responsibility for the project is unequivocally placed 
in the dean of the law school. 

Mr. Sourwine. Well, Dean Levi, at least, has supervisory au- 
thority, then? 

Mr. Srroprseck. He certainly does. 

Mr. Sourwtne. But you would not call him the boss of the project? 

Mr. Stroptseck. I would not. 

Mr. Sourwine. I have no more questions, Mr. Chairman. 

Senator JENNER. I just would like to clear up one thing. Every- 
think that was said in this jury room was recorded? 

Mr. Stroptrseck. That is right. 

Senator Jenner. Regardless of what position the jurors were in 
that room, you could still get everything that is said? 

Mr. Stroprseck. There may be muffled phrases that occur when 
all 12 are speaking or 6 or 7 are speaking simultaneously, which are 
not unequivocally pulled out. In those instances, we ordinarily 
annotate the recording. 

But save for those exceptions, the answer is “Yes.” 

Senator JENNER. Regardless of the position in the room of the 
juror, you got every word that he said? 

Mr. Stroptrseck. With the qualifications that I stated before. 

Senator JENNER. Unless there are several speaking at the same 
time? 

Mr. Stroprseck. That is right. 

Senator JENNER. Then what was the reference here—I did not 
quite understand—of the name and the place around the table? 
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Mr. Srroprseck. That reference was to the interviews which we 
conducted with the jurors who participated in this deliberation, at a 
later time. 

Senator JENNER. If a juror left his place at the table and walked to 
a window and said something, you could still record what he said? 

Mr. StroptsBeck. Yes. 

Senator JENNER. All right. 

Mr. Sourwine. I have one more question, Mr. Chairman. 

Are you able to tell us how many judges were present at the Estes 
Park meeting? 

Mr. Stroprreck. I would say it would be considerably more than 
20 mentioned by the previous witness, and I am sure that there are 
records in the 10th judicial district of the number of judges who 
attended. 

Mr. Sourwine. Did you recognize any of the judges? 

Mr. Srroprseck. I am not at all well acquainted. Some of the 
judges who were in the room I did recognize. They have com- 
mented, and in some instances I have seen their names in the tran- 
script of the discussion of this project which occurred after the 
presentation. 

Mr. Sourwine. Who were the judges that you recognized who 
were present at the playback of the recording of the jury deliberations? 

Mr. Stroprreck. Judge Phillips, Judge Hill, Judge Murrah, and I 
believe that exhausts the number of judges whose names I know and 
can associate with their faces that I knew to be present at the meet- 
ing. But I am quite confident that a great deal more judges were 
present than those. 

Mr. Sourwine. Mr. Chairman, I ask that the Chair authorize the 
staff on behalf of the committee to request from the Administrative 
Office of the United States Courts any transcription or recording of 
this conference and that it be ordered placed in the record at this 
point. 

Senator JENNER (now presiding). It is so ordered at this point. 

(The material referred to was provided by Judge Phillips and is 
as follows:) 

Unitep States Court or APppEALs, 
TENTH CrRculIT, 
Denver, Colo., October 27, 1955. 
Hon. JamMEs O. EASTLAND, 

Chairman, Subcommittee To Investigate the Administration of the Internal 
Security Act and Other Internal Security Laws, Senate Office Building, 
Washington, D.C. 

Dear Senator: Agreeable to vour request, I hand you a transcript of the 
proceedings of the Judicial Conference of the Tenth Circuit at Estes Park on 
July 7, 1955, at 2 p. m., covering that portion of the program on the subject, A 
Study of the Functioning of Juries. At the presentation of that program Hon. 
Delmas C. Hill, United States district judge for the district of Kansas, presided. 

With kind regards, I am 

Yours sincerely, 
Orie L. PHILLIPs. 


ANNUAL CONFERENCE, TENTH JupicriAL Crrcuit, Estes Park, Cono. 


(Excerpt from proceedings had at the annual conference of the 10th judicial 
circuit held at Estes Park, Colo., July 7, 1955. Hon. Delmas C. Hill, United 
States district judge, district of Kansas, presiding:) 

Judge Hint. Chief Judge Phillips and distinguished guests, members of the 
conference, and ladies and gentlemen: First, let me say, Judge Phillips, that I 
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am going to refrain from answering your remarks about Kansas seceding from 
the circuit, but at the conclusion of this program I will be glad to yield the floor 
to the Honorable Douglas Hudson, and he will answer your remarks. 

Judge Puriiirps. That will be conditioned that he give us the benefit of his 
usual humorous discourse. 

Judge Hiiu. That will be agreed. Seriously, ladies and gentlemen, one of 
the most precious rights possessed by the people of Anglo-Saxon nations is the 
right to trial by jury. That right was acquired only after years of bloodshed 
and is considered by all of us as one of the greatest safeguards of our individual 
liberties. Do we lawyers and judges follow the responsibility of the adminis- 
tration of the jury system as it exists today? That responsibility should never 
be taken lightly, but we should constantly strive to better the system by improv- 
ing the efficiency of its administration. We will all agree, I am sure, that the 
ultimate purpose of trial by jury is the ascertainment of the truth. If we fail in 
any particular instance to achieve that purpose, it is not the fault of the jury 
system, but, rather, a deficiency in its administration, and the lawyers and 
judges involved must take the blame. 

Down through the years the jury system has been taken for granted by both 
lawyers and judges, and little if no effort has been made to study the system 
with the view of improving its efficiency. Something over a year ago a group 
of Kansas lawyers in preparation for a program at the 1954 Tenth Circuit Con- 
ference carried out a most worth-while project regarding the jury system within 
the Federal courts of this circuit. You will all recall that project. Personally, I 
received a great benefit from that project and as a result changed some of my own 
administrative practices which I am sure has to some extent been an improvement. 

The approach to this problem should be in a scientific manner and not in a hit- 
and-miss fashion. A study should be conducted on a nationwide basis ineluding 
local, State, and Federal courts and in all geographical areas. Such a studv 
must necessarily take a considerable time, and in the interim we should withhold 
our opinions, criticisms, or suggestions until such time as the study is completed. 
It would take the full cooperation of the bench and bar as well as laymen and 
organizations interested in bettering the efficiency of the system. 

In this connection we must bear in mind that the sole objective of such a 
study would be to better the system and not to tear it down. One of the most 
significant jury studies being conducted is a research project under the sponsor- 
ship of a well known American university which includes among its activities the 
actual recording of jury room deliberations. Naturally, such a project must be 
conducted with extreme caution and with consideration for the full protection 
of litigants and jurors. I have requested a representative of that university to 
furnish me with a statement concerning the safeguards used in this connection, 
and I am advised by him that the following constitute a list of minimum safe- 
guards strictly adhered to: 

1. The consent of the trial judge is first obtained, and the project then con- 
ducted under such restrictions and limitations as he sees fit to use. 

2. The consent of the litigants through their attorneys must be obtained. 

3. That the recordings be made only in civil cases. 

4. That the recordings be made only under the close personal supervision of 
the trial judge and not to be heard or used by anyone including the judge until 
after the judgment in the case becomes final. 

5. The recordings when finally transcribed, then edited by the project staff to 
remove all geographical, personal, and other identifying references, and the 
original recording is then destroyed. 

6. That care is exercised to prevent adverse results from such investigation 
and premature publicity be avoided. 

7. That the product of this work be used only for scientifie purposes for which 
it was intended. 

By special arrangement with the university I referred to and with the coopera- 
tion of the project staff our program this afternoon will consist of the reproduction 
of one of its recordings. Before playing the reproduction we will present an 
abbreviated résumé of the case from which the recording was made so that you 
may have the proper background to understand the jury deliberations as you 
hear them. In this connection two members of the Wichita bar will assist me. 
Mr. Malcolm Miller will state the case for the plaintiff, and Mr. William Tinker 
will state the case for the defendant. After that I will read you in substance the 
instructions actually given in the case which were also furnished to me by the 
project staff. 

Let me stress the fact that the only purpose of this program is to stimulate 
interest amongst the bench and bar of this circuit in some sort of an effort to 
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scientifically study the workings of the jury system toward the end that some 
improvement in the efficiency of the jury system in this circuit may be achieved. 
There are many methods by which such a study could be conducted. We are 
only attempting to illustrate one such method and have selected that particular 
method believing that it might be of interest to you. 

In conclusion, let me say that as of now there are no materials available to 
judges, lawyers, or students of the law on the process of the workings of jury 
deliberations. The results of all such studies should be made available to lawyers, 
judges, and students of the law to the end that the efficiency of the jury system 
may be improved and thus our entire judicial system strengthened. I will now 
ask Mr. Malcolm Miller to present the plaintiffs case. Mr. Miller. 

Mr. Mituer. Judge Hill, ladies and gentlemen of the conference: I have heard 
throughout the day today that at least some of you had the mistaken idea that 
we were going to choose the jury from among the lawyers attending this confer- 
ence. As Judge Hill told you, we are not going to do that. This is an actual 
jury deliberation that you will hear. Our function, Mr. Tinker’s and mine, is 
only to give you a thumbnail sketch of what the different positions were of 9 
plaintiff and the defendant in this suit which actually took place. This is 
personal injury action. 

The plaintiff was a woman, a school teacher in her fifties, who taught in a small 
town, the lower grades in a small town. The accident actually took place on a 
United States highway, on the north-south United States highway near the top 
of a hill at about dusk in late November of 1951. The plaintiff was driving a 
1937 Oldsmobile automobile, an old car, and she had a husband who was a 
mechanic who ran a garage who kept the car in tip-top condition. 

As a school teacher she wanted to buy presents for her students, so, she left 
the small town where they lived and visited the largest town in that vicinity to 
obtain the presents, and on the way home she found that the weather turned bad 
and it was getting slick and icy and was also getting dark. So, she proceeded 
cautiously south of a rather large city on this United States highway at a very slow 
rate of speed, not exceeding 25 miles an hour, and negotiated the road for some 14 
miles, had gone over two small hills that actually build up into a third larger 
hill, and as she approached the top of the last hill and when she was about a 
hundred yards from the brink of the hill the defendant’s automobile came over 
the top of the hill with its bright lights on and in her lane. 

She had traveled this road many times. She knew the vicinity. The roadway 
was just a 2-lane blacktop roadway, had a rather short shoulder on her right- 
hand side as she was traveling south on the highway with a pretty deep ditch 
next to her, adjacent to her. There was 8 wide shoulder on the left-hand side. 
She turned to the left to try to avoid the accident. The defendant’s car driven 
by the defendant’s agent, and in this case there was no question about the agent, 
also turned toward the same east lane so that the accident actually, the collision 
occurred, the point of the impact was on the east side of the highway on the 
plaintiff’s left. She was in the wrong lane at the time of the actual collision. 

Now, in order to recover in this case for her personal injuries which were quite 
severe, and I might mention also there was no question made about the amount 
of her injuries in the actual trial of the case; everybody agreed that she was 
grievously injured. She broke her kneecap, broke her hip, could not walk without 
crutches, could not walk at all for a period of a year after the accident occurred. 

Plaintiff relied principally upon her own testimony and the testimony of two 
witnesses who came upon the scene very shortly after the accident occurred. 
There were only four eye witnesses to the accident, the plaintiff in her own car 
and the three occupants of the defendant’s car. Of those three one was a boy, 
one was the driver who suffered such injury in the accident that he didn’t remember 
anything about it, and the other was the wife of the driver. It was the plaintiff’s 
theory that she was proceeding on her own side of the road in a cautious manner 
when she approached the top of the hill, that defendant’s car came over that hill 
about a hundred yards away from her in her lane. She was confronted with a 
sudden emergency. She turned to the left where there was a wide shoulder 
instead of to the right where the shoulder ended in a deep ditch very abruptly. 
But the defendant also turned his car so they met in the east lane of the highway. 

Now, after the collision the Oldsmobile driven by the plaintiff was altogether 
on the east side of the highway, the wrong side of the highway for the plaintiff. 
The defendant’s car, a new Cadillac, was pointed in a northeasterly direction. 
It had been traveling north with its left front wheel on the center line of the high- 
way and its left rear wheel over in the west lane of the highway. To bolster the 
plaintiff’s theory she offered evidence of two brothers that came upon it very 
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shortly after it occurred who not only testified to the position of the automobiles 
but a skid mark or mark made in the pavement by this Cadillac going from a 
southwesterly direction to a northeasterly direction which, of course, would be 
an indication that the car traveled from a southwesterly direction to a north- 
easterly direction and was turned from the west side of the highway where the 
defendant did not belong to the east side of the highway where the defendant 
should have been all the time. 

Based on that testimony, her own, the brothers’, the physical facts of where 
the cars were plaintiff rested her case. She was grievously injured in the accident. 
The suit was for $115,000. I think there were approximately five or six thousand 
dollars actual out-of-pocket expenses, loss of earnings of about $30,000 with the 
remainder of the judgment asked being made up for physical suffering, pain, 
medical bills that she would sustain. Her hip in this accident had become broken. 
The whole socket had become broken so it would not mend further without the 
insertion of some kind of a silver ball or something which might be successful 
or might not and might have to immobilize the entire joint. She would suffer, 
everyone agreed, pain for the rest of her life. Her life expectancy was 19 years. 
The plaintiff rested its case, asked the jury to return a verdict in her favor. 
I thank you. 

Mr. TinKER. Judge Hill, Honorable Judges, and ladies and gentlemen, this 
was a collision between two cars going in opposite directions on a north-south 
road. The plaintiff’s Oldsmobile was going soutu, and the defendant’s Cadillac 
was going north. It was a blacktop road, just an ordinary western highway, 
two lanes wide. The country was hilly, and the plaintiff was going upbill when 
it happened. The grade was about 5 to 10 percent. The collision occurred 
about 300 feet south of the crest of the hill. The defendant had his lights on, 
and the plaintiff did not have headlights on. There wasn’t any issue about 
either one of those facts. It happened about 5 o’clock in the evening on a 
November day. The weather was cold, and it started to sleet, or a freezing rain 
had commenced to fall some little time before the accident happened. The 
wipers on both cars were working, and the people in both cars said that they 
could see well through the windshields. Lack of visibility through the windshield 
for the drivers wasn’t a factor in the lawsuit, or any appreciable factor. The 
road was slippery, however, and this freezing rain had made this blacktop road 
slippery and treacherous. 

There were three people in each automobile. The plaintiff was driving her 
car which was the Oldsmobile. She had her mother with her, and the mother 
died of injuries received in the accident. She also had a small granddaughter 
in the car. Now, the defendant’s car was being driven, I call him the defendant, 
but he was an agent of the owner of the automobile, but agency wasn’t a problem. 
Let’s call him the defendant. The defendant was driving his car, and his wife 
was with him, and he had his nephew along, a boy named Jimmy Jones. It was 
a bad smash, and the injuries and the damages were severe. The plaintiff 
received very serious personal injuries as Mr. Miller tells you. Her mother was 
killed, and her automobile was a complete loss. It burned up from the fire that 
started as a result of the accident. 

The prayer of the complaint was for $115,000. Now, the driver of the defend- 
ant’s car was badly injured, and he received a retrospective amnesia from the 
accident and didn’t remember anything about it to speak of. His wife was 
injured, and the boy riding in the back seat came out of it with apparently little 
actual injury. There was a cross complaint that the defendant filed for $2,500 
for the damage to this Cadillac. It was badly damaged in the smash too. 

Now, Mr. Miller has told you what the plaintiff’s theory was. This was the 
defendant’s case: that the collision occurred on the east side of the road, and, as 
Mr. Miller speaking for the plaintiff tells us, there isn’t any question but that is 
where it happened. Now, that meant that the plaintiff had to be in the wrong 
lane when the accident happened, and it had to mean that the defendant was in 
his own right lane when it happened. That was the defense. 

Now, after the collision both of the cars were on the east side of the road. The 
defendant’s car, this Cadillac had been hit, and the point of impact was midway 
between the headlights, and the point of impact on the plaintiff’s car was on the 
right front corner. The highway patrolman who investigated the accident and 
who testified said that the bric-a-brac that fell off the cars was over on the east 
side of the road. As evidence in support of its case the defendants had this testi- 
mony: First, the wife of the driver, she said that the plaintiff’s automobile had 
no headlights. There wasn’t any issue about it but it had no headlights. But 
she said that the defendant’s car, the Cadillac, at all times was on its proper side 
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of the road and had never crossed over the center line. This was in sharp conflict 
with the plaintiff’s theory. She testified that it was on the east side of the road 
in its proper lane as it crested the hill and that they were going slowly, it was bad 
weather, and that they weren’t going at anything except a moderate rate of speed. 
The next witness for the defendant was the driver, himself. Because of that 
amnesia he had very little recollection of what had happened except that he did 
state he knew he wasn’t going more than 40 miles an hour. The third witness for 
the defendant, and I am leaving out the medical testimony, but the third witness 
for the defendant as far as the facts go said that they were going between 30 and 
40 miles an hour, that he was in the back seat but had his chin or arms on the rear 
of the front seat and was looking through the windshield, that he saw this Olds- 
mobile driven by plaintiff some little distance away after they, and by ‘“‘they” I 
mean after the defendant went over the top of the hill, and he saw that the rear 
end of the Oldsmobile was slipping or sliding or skidding and that the next thing 
he knew and saw was that the Oldsmobile was over in the defendant’s lane and 
the smash occurred, and he fixed the accident as having occurred on the east side 
of the road or the east half of the road. 

Now, the most important actually for the defendant at least in my judgment 
had been called by the plaintiff and testified as the plaintiff’s first witness. He 
was the highway patrolman. His testimony was substantially, in fact in almost 
every detail in complete accord with the defendant’s version and the defendant’s 
defense. He testified that when he got to the scene of the accident shortly after 
it happened that the platintiff’s car was facing southeast, in other words, headed 
east from the south line of its travel, that the left front wheel of the plaintiff’s 
car was on the east shoulder of the road, right at the edge, that the front of the 
defendant’s car, the Cadillac, was in the east lane, in other words, in his own lane. 
He testified that the plaintiff’s car was going northeast in a northeasterly direction 
at the time of the impact, that the left front corner of the plaintiff’s car wasn’t 
damaged and that the defendant’s car was struck between the headlights, and 
then he fixed the point of impact as midway in the east lane of traffic. 

The speed of the plaintiff’s car wasn’t a factor or wasn’t a very material issue 
in the law suit. She said she was going 20 miles an hour up this hill. But whether 
she turned over into the east lane, and somehow she got there, were material parts 
of the defendant’s case. 

Judge Hiiu. In substance, the following are the instructions in the case which 
were read by the judge to the jury and then a copy of the instructions furnished 
to the jury to take with them to their jury room. 

Instruction No. 1: Ladies and gentlemen of the jury, at this stage of the case 
it becomes my duty to instruct you as to the law applicable to this particular 
case and it is your duty to accept these instructions precisely as they are given 
to you and to apply them to the evidence you have heard from the witness stand 
in arriving at your verdict. 

Instruction No. 2: In this action the plaintiff is suing for damages for personal 
injuries allegedly sustained as the result of the negligent driving of the defendant. 
The defendant has filed a cross petition in which he seeks to recover damages from 
the plaintiff for the loss of his automobile allegedly sustained as the result of the 
plaintiff’s negligence. You have heard the contentions of the parties as outlined 
to you by their counsel and I need not repeat them here. 

Instruction No. 3: In submitting the issues in the case to you I have prepared 
two forms of verdict. I am certain these forms are self-explanatory and upon 
returning them you will be able to select the proper form to reflect your decision. 
If you desire any further explanation regarding these forms advise me through 
your bailiff and I will be glad to give you further explanation. 

Instruction No. 4: When you retire to the jury room you will select one of your 

number to act as foreman and he will preside over your deliberations and will sign 
your verdict. The verdict arrived at in the case must be the result of unanimous 
action on the part of the jury. 
}: Instruction No. 5: You are instructed that the burden of proof in this case rests 
upon the plaintiff to prove the material allegations of his complaint by a fair 
preponderance of the evidence. If he should fail to do this your verdict must be 
for the defendant, Also it is incumbent upon the defendant to prove the affirma- 
tive allegations of his answer by a fair preponderance of the evidence. It is 
likewise incumbent upon the defendant to prove the material allegations of his 
counterclaim against the plantiff by a fair preponderance of the evidence and if 
he should fail in this regard your verdict on the counterlaim should be in favor of 
the plaintiff. 
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By a fair preponderance of the evidence is not meant necessarily the greater 
number of witnesses but it is that proof which satisfies your minds as to its truth 
when weighed against the evidence in opposition thereto. 

To each of you I would say that vou must decide the case yourself but should 
do so only after a consideration of the case with your fellow jurors, and you 
should not hesitate to change an opinion when convinced that it is erroneous. 
However, you should not be influenced to vote in any way on any question sub- 
mitted to you by the single fact that a majority of the jurors, or any of them, 
favor such a decision. In other words, you should not surrender your honest 
convictions concerning the effect or weight of evidence for the mere purpose of re- 
turning a verdict or solely because of the opinion of the other jurors. 

Instruction No. 6: When a motorist is confronted with a sudden peril, not 
arising from any fault of his own, and does something to avoid the danger which 
a motorist of ordinary prudence might have done under a like situation, but fails 
avoid the collision, he is not negligent simply because another course might have 
been more judicious. The fact that the motorist had to act suddenly in an emerg- 
ency without opportunity for deliberation is a circumstance to be taken into con- 
sideration in determining what is ordinary care in that situation. 

Instruction No. 7: You are instructed that if you find by a preponderance of 
the evidence that the defendant was guilty of one or more of the acts of negli- 
gence complained of by the plaintiff and that such negligence was the proximate 
cause of the collision, your verdict should be in favor of the plaintiff, unless you 
should further find by a preponderance of the evidence that the plaintiff was 
guilty of one or more of the acts of negligence complained of by the defendant 
which was a proximate cause of the collision, in which event the plaintiff cannot 
recover and your verdict must be for the defendant. 

In the event that you find by a preponderance of the 


evidence that the plaintif 
was guilty of one or more of the acts of negligence complained of by the defendant 
and that the defendant was without negligence on his part, then the defendant is 
entitled to recover on his counterclaim against the plaintiff for damages to his 
automobile. 

Instruction No. 8: Insofar as applicable to this case the code provisions of the 
State of Massachusetts provide: 

‘““(a) No person shall drive a vehicle on a highway at a speed greater than is 
reasonable and prudent under the conditions then existing. In every event, speed 
shall be so controlled as may be necessary to avoid colliding with any person, 
vehicle, oreither conveyance on or entering the highway in compliance with legal 
requirements and the duty of all persons to use due care. 

“Upon all roadways of sufficient width a vehicle shall be driven upon the right 
half of the roadway, except as follows: (1) When overtaking and passing another 
vehicle proceeding in the same direction under the rules governing such movement; 
(2) when the right half of a roadway is closed to traffic while under construction 
or repair; (3) upon a roadway divided into three marked lanes for traffle under the 
rules applicable thereon; or (4) upon a roadway designated and signposted for 
one-way traffic.” 

A violation of any of the above code provisions constitutes negligence. 

Instruction No. 9: In the event you find by a fair preponderance of the evidence 
in favor of the plaintiff and against the defendant on his cause of action for damages 
because of personal injuries, your verdict should fairly and adequately compensate 
that plaintiff for any injuries sustained as a direct and natural consequence of the 
collision in question, taking into consideration the nature, extent, and probable 
duration of such injuries; their effect upon his health, comfort, convenience, earn- 
ing capacity, loss of earnings, if any, and his physical pain and suffering, and also 
the necessary expenditures paid or incurred or to be paid or incurred in the future, 
all as a direct result of the said collision. 

Instruction No. 10: In the event you find by a fair preponderance of the evi- 
dence in favor of the defendant on his counterclaim, that is for damages to his 
Cadillac automobile, you should permit his recovery in an amount as will fairly 
and adequately compensate him for the damage to his automobile resulting directly 
from the collision in question. 

You may now retire to the jury room and commence your deliberations and, of 
course, you will be permitted to take with you to the jury room all of the exhibits 
offered in the case and admitted by the court; also a copy of the foregoing instruc- 
tions will be delivered to your foreman for use in the jury room. 

The case is, therefore, finally submitted. Now, ladies and gentlemen, we have 
with us here today a member of the project staff of the university conducting the 
project. The university does not desire its identity known at this time nor does 
this project member. Therefore, I am going to introduce to you Mr. X, and Iam 
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going to ask him to give you some remarks concerning the jury deliberation that 
you will hear after he has concluded, and I believe that what he has to say to you 
will be helpful in following the trend of the jury deliberations. Mr. X. 

Mr. X. I have before me an 84-page manuscript of the deliberations. The 
selections that I will play for you constitute approximately one-fourth of the 
deliberations. The chairman, the foreman of the jury, has been selected at the 
time the first selection begins, and he has turned to the fourth man on his left. 
This man he has noted has been writing on an envelope a series of points. He 
turns to this man and says, ‘‘Mr. Davis, I wonder if you would like to give us your 
opinions in this case.””’ Now, Mr. Davis speaks for approximately 10 minutes. 
He covers almost all of the issues in the case. Yet, he concluded with a tentative 
statement concerning his own position. From this point forward Mr. Davis 
comments upon the evidence, which becomes extremely important in the discussion. 

Now, our tape is blurred, it is not of professional quality. You will have to 
listen very carefully, but I believe you will find this a crucial bit of the 
deliberations. 

Judge Hii. I believe before we hear the recording we will take a brief recess, 
just a 5-minute recess so you can all stand and rest yourselves a little bit. 

(A recess was taken.) 

AFTER RECESS 


(The recording was presented at this point.) 

Judge Hix. All right, ladies and gentlemen, have we provoked any discussion? 

Mr. Hupson. There was one comment I recall that was made in the jury room 
wherein they agreed that nobody gets anything. Do you remember that? 

Judge Hitu. Yes. 

Mr. Hupson. I want to make this observation: Neither of the parties got any- 
thing. The plaintiff’s attorney got nothing, but the defendant’s attorney by 
virtue of the insurance got a small wad. 

Judge Hity. Thank you, Mr. Hudson. Any other remarks? 

Mr. Powers. I noticed that one of the ladies on the jury went into a personal 
experience she had had in a very similar accident. I wonder if any questions 
were asked of the jury as to whether or not they had any similar experience. 

Judge Hitz. I haven’t seen any transcript of the voir dire examination of the 
jury. 

Mr. X. It is not available to us. 

Judge Hii. It was not available. 

Mr. Powers. It doesn’t answer my question, but all right. 

Mr. SuarrotH. How much time was spent by the jury approximately dis- 
cussing the instructions, and did they have the instructions with them? 

Judge Hitui. Yes, they did. Do you know how much time the jury spent dis- 
cussing instructions? 

Mr. X. I would guess offhand as much as one-third of their entire deliberations. 
that is a guess on it. 

Mr. Jancry. I wonder, were any comments made about counsel? 

Mr. X. There were a few comments made about counsel. Some of these 
jurors were interviewed after the trial. They were particularly favorably im- 
pressed by the courtesy the counsel showed to one another, and in one instance 
there was a somewhat reluctant and hostile witness, and the attorney spoke 
rather sharply to the witness. Several of them responded negatively to this 
particular action. In the deliberation itself I don’t believe there is any reference 
to the attorneys. ; 

Voice. Insofar as response by jurors as to what they think of attorneys at the 
conference last year I think that was pretty well covered. I believe—Mr. Robin- 
son, do you have a few of the choice remarks that were made last year? 

Judge Hitu. I would be glad to hear from either of those gentlemen. 

Mr. SHarrotu. The fact the instructions were sent into the jury room brings 
to light a rather unusual situation. In some jurisdictions they will not send the 
instructions to the jury, simply give the instructions and let the jury remember 
them if they can. In other jurisdictions such as this the instructions go into the 
jury, and they are permitted to study them. I wonder why there is not a con- 
sistent policy throughout the country in the Federal courts on the question as to 
whether the instructions should be sent into the jury or simply be read to them 
and be kept by the court. ; 

Judge Hriu. I can only answer that from my own personal experience: Last 
year the project I referred to in my opening remarks conducted by the Wichita 
lawvers convinced me that in order for the jury to work the best and the most 
efficiently that they should have the instructions the court had given them, and 
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since I read those questionnaires and the results of that project I have in every 
important case sent my instructions in writing to the jury room. That is just 
my own personal thought about it. 

Voice. Does the record in that case show whether the attorney for the plaintiff 
asked for a specific instruction on imminent peril? 

Mr. Mruter. They did. 

Judge KENNEby. My experience is just the opposite to yours. 

Judge Hiui. Your experience is much longer than mine, and I bow to you. 

Judge KENNEDy. I have found that in my experience I have better luck ex- 
plaining my position to the jury by taking it as it goes along after I have heard 
the addresses of counsel. If you are going to stop then and prepare your instruc- 
tions so as to send them to a jury, then you have a great delay in the trial, and, 
furthermore, I am definitely impressed with the idea that under ordinary condi- 
tions jurors pay less attention to instructions than anything else in the case. 

Judge Hitt. You may be right. Thank you, Judge Kennedy. 

Mr. Lyons. Some of us were wondering if the jurors ever mentioned insurance. 

Judge Hitt. Counsel wants to know if during jury deliberations the word 
‘insurance’? was mentioned. 

Mr. X. I can’t say definitely in this particular instance. 

Voice. I should like to make one inquiry. You stated that this record was 
taken so that it is impossible for the jury to have known that this record was 
being taken. Supposing that after the verdict came in it was discovered that this 
record was taken. Iam wondering what the situation would be as to whether 
or not the parties would be entitled to a new trial. 

Judge Hriiu. I think we would have to leave that to the trial judge or the appel- 
late court. 

Voicgk. I wonder if that has ever been raised. 

Judge Hintu. I don’t know that it has or has not. 

Voice. IT understand Mr. Judge Kennedy has never been reversed. 

Judge KENNeEpy. I think the judge doesn’t adhere closely to the record. 

Voice. Didn’t you say that this was with consent of counsel so they would 
waive any objection? 

Judge Hiiu. That is the statement he gave. 

Voice. So, I could see where there would be no possible trial difficulties. 

Votce. My question was a rather moot one, but I was wondering if one of the 
jurors discovered the place was wired and came down and reported to the court 
what would happen. 

Mr. JANcEY. Was there any protection about not reading this record until 
after all the possible trial motions, was that stated? 

Judge Hii. Yes, it was. 

Mr. X. I think it is extremely important to stress that the records were sealed 
until there was no further recourse in the courts and they were entirely sealed 
and not opened or made available to anyone until the time had elapsed for further 
action in the case. 

Mr. JANcEy. Could anyone listen while the deliberations were going on? 

Mr. X. No one listened, not even our own staff. 

Voice. What would be the result if there was some illegality covered by the 
jury? What position would the court take on using that? 

Judge Hitu. In the judgment becoming final? 

Voice. Yes. 

Judge Hitut. Nothing could be done. 

Voice. But if you have the question of fraud or some illegality, would not 
that be open? 

Judge Hiiu. Again, I will refer you to the trial judge and the appellate court. 

Mr. Epson. It seems to me that it worked. 

Judge Hitt. The instructions that I read to you, as I understand it, do not 
constitute the complete set of instructions. Now, apparently the case was 
decided exactly on that proposition. 

Mr. Marcutit. I wonder whether we could determine whether it was a Federal 
court jury or a jury selected—— 

Mr. X. The jury was selected under a system similar to that selected under 
Federal court instructions. 

Voice. How long was the jury out? 

Mr. X. Two hours and a half. 

Voicrt. How many women were on the jury? 

Mr. X. Three. 

Judge CHRISTENSEN. I certainly don’t want to have any conflict with Judge 
Phillips’ committee, but I am just wondering what the effect would be upon 
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juries and jurors generally in the cause of justice in general if it became generally 
known that jury rooms were bugged up. 

Judge Hitz. I think it would be very bad. 

Mr. SHarrotH. How many records have been taken? Have enough been 
taken to get any size-up on how the jury acts? 

Mr. X. Definitely not. The number taken is very small. The number is 
certainly less than 10. 

Voice. Before whom are these things played? Who gets to hear these things? 

Mr. X. Prior to today no member other than members of our staff who are 
engaged in transcribing these materials have ever heard them. 

Voice. What is your program for the future? 

Mr. X. The notion that it might be possible at some time in the future to 
mask the identity of persons in the deliberations, to publish the deliberations 
along with portions of the trial. That is a notion which is under consideration. 

Voice. I vote against that. 

Voice. What was the final judgment in that particular case? 

Judge Hiiu. It was a draw. 

Voice. The only comment I was going to make in answer to Judge Christen- 
sen’s observation, I think it is not intended to be a wholesale operation. It is a 
carrying on of the committee’s study that was started a vear ago, I know there 
were some serious objections to sending out a questionnaire a year ago and what 
effect it might have on future jurors, and I think this, of course, is a sampling. 
It is more or less an idea of further scientific study of a juror’s reaction, how they 
operate because all lawyers cannot be on juries, and I think we are entitled to 
know how they do react if we can get any benefit out of the study. That is the 
purpose of it. I think it is not a wholesale proposition, and I do not believe the 
few instances the jury room is going to be bugged up that it is going to have any 
adverse effect on our jury system at all. I think in the long run it will be beneficial 
to all of us. 

Voice. Just in what way is it going to benefit? If you hear the deliberations 
of the jury such as we have heard here today, that is not going to change the delib- 
erations of jurors in the future. We still have our instructions that the jurors are 
given, and you have the arguments of counsel, and they hear all the evidence. | 
don’t see how it is going to help them. 

Voice. I don’t think it will help the jurors, but it will help the lawyers in know- 
ing how to try a case. 

Judge Hiiitiarp. As I understood the recording and the remarks made by Mr. 
X, the jury never faced up to the real question in the case, and that was that the 
defendant’s ear was on the wrong side of the road when it came over the hill. If 
they had faced up to that issue, they could have decided the case it seems to me. 
The weakness is in the instructions of the court. It seems to me that the court 
ought to comment on the evidence, and the court should have emphasized that 
point to the jury. 

Voice. The jury answered that very definitely. 

Judge Hinu. I didn’t get that impression. I couldn’t hear enough to know very 
much about what the jury was doing or saying or thinking about. 

Voice. That was the thing that I wanted to point up awhile ago when I asked 
if counsel asked for an instruction on that. If I remember the instruction, it 
placed on the jury the duty of finding that she was in imminent peril and did not 
explain to the jury, if you consider that question from her standpoint and whether 
or not she had reasonable grounds to believe she was in imminent peril. 

Mr. Miter. I have read the transcript. I had to in order to prepare the state- 
ment on behalf of the plaintiff. The jury did find that the defendant’s car did not 
come over the hill on the wrong side of the road. They were confused just as the 
gentleman has indicated as to whether or not the plaintiff had to be in a position 
of peril or whether she just had to think she was in a position of peril. 

Judge Murraun. While we are considering the profit we may receive from these 
recordings, I think it would be well for the trial judges and lawyers to consider 
whether or not the instructions are adequate as the referee said. In short, why 
could not the trial court have said that in view of the facts in this case that are un- 
disputed the question for you to decide is whether or not that car did come over 
the hill on the wrong side of the road; if you so find, then the question of imminent 
peril comes into play. In other words, that the woman or plaintiff impulsively 
turned to the left in order to avoid it. 

Judge Hix. I think it would have been more specific. 

Judge Murrau, The crucial issue in this case is whether or not the defendant 
came over the hill on the wrong side of the road. If you find he did not, that is 
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one thing, and, if you find that he did, that is something else. It is the common- 
law duty of the trial judge to advise the jury on the law and the facts. 

Voice. I would like to ask Judge Murrah a question. Just how far would the 
appellate court go in letting the district court comment on the testimony? 

Judge Murrau. I think that is a fair question, and I think my comments 
furnish an adequate answer. 

Voice, This is the key instruction there has been reference to. It is No. 6. 
‘“‘When a motorist is confronted with a sudden peril, not arising from any fault of 
his own, and does something to avoid the danger which a motorist of ordinary 
prudence might have done under a like situation but fails to avoid the collision, 
he is not negligent simply because another course might have been more judicious. 
The fact that the motorist had to act suddenly in an emergency without oppor- 
tunity for deliberation is a circumstance to be taken into consideration in deter- 
mining what is ordinary care in that situation.”’ 

If you want more than that, you have to go tospecifie instructions, and there is 
a sharp difference of opinion as to whether that is good instructing or not. 

Judge Murrau. What does that instruction mean? I have been in the game 
quite a while. I don’t know what it means. 

Voicr, As I see it, where the undisputed fact is that the accident occurred on 
the wrong side of the road for the plaintiff, there is no question of whether she 
got there. That is an admitted fact. Then the question is: Was the fact that 
she was there fault on her part? That raises the question, she says she got over 
there because she was trying to miss the other man. That is just my opinion, 
whether you want a specific instruction or a general one, 

Mr. SHarrorn. It seems to me the value of Mr. X’s enterprise is really in its 
assistance in aiding the working of the jury system. In other words, in this par- 
ticular case there are lots and lots of people that believe that when a jury goes 
into a box to deliberate on a case where there is an insurance company involved 
that one of the principal points is the feeling that the jury, that it doesn’t do very 
much damage to the insurance company and it does a very great deal of damage 
to the injured person if he does not recover. So, I think this does away with that 
illusion, if it is an illusion. Quite a service is done by this kind of operation by 
Mr. X. This case would indicate that the jury really considers the merits of the 
case and doesn’t give consideration very much anyhow to the proposition that 
the insurance company can afford to pay and the other fellow can’t. 

Mr. Rooney. I, of course, like the rest of these lawyers am very much inter- 
ested in this. The purpose of this whole thing is the improvement of the jury 
system. We can’t go back and correct an illiterate judge for mistakes in another 
State. We have hard enough time in the 10th circuit to do that. Nor can we 
correct the errors of able trial lawyers on both sides. But I want to congratulate 
the judges of this 10th circuit who brought this to us. It does one very out- 
standing thing: The deliberations of that jury would do dignity to a group of 
lawyers the way they stayed on the beam, and they did in my humble judgment a 
magnificent job. Of course, our hindsight is always better. We can look better 
after we get licked and see where we could do something alse. This is a very 
excellent example that enables us to justify the perpetuation of the jury system. 

Parenthetically, I might remark there might be some improvement made in the 
way we select jurors. I happen to notice that from time to time the personalities 
who are selected on the jury have a certain social complexion or economic attitude 
and that can be coincidental, of course. But if the cultural side is taken out of the 
selection of the jury, it can’t be beaten, and these boys stayed on the beam, and 
this outmoded idea that is in some of the States, and I'am not exempt in the Sun- 
flower State, that a mere whisper of insurance should wreck a trial is just bunk 
The juries know it. We have an antiquated decision in our State and some of the 
judges are scared to death that if you even mention the first or second letters in 
insurance, it is a mistrial. 

There is a good example that this jury made no reference to those things. They 
made no reference to anything that was prejudicial, and it is a tribute to the jury 
system and your Honors and gentlemen of the bar of the 10th cireuit. I would 
like to see the experiment carried further. Now, I am aware some of you gentle- 
men have suggested that somebody may get to those secretly and use them. 
Certainly if we, to use the expression, bug up a jury room, they must be sealed, 
and, if we experiment, they should be properly sealed for 3 or 4 years after the 
litigation is gone and where all memory of the current case is dead and there is 
complete anonymity about it. But the trial lawyer can learn much, and we may 
see where we can improve our instructions. 
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Now, about sending the instructions to the jury room, the greatest deference 
and respect for the high dignity of the distinguished jurist who is able to use such 
excellent language that a juror cannot forget it. Well, I will say to that dis- 
tinguished jurist he cannot remember that language, the circuit court cannot re- 
member it and construe it. You can’t remember these instructions. We have 
heard them read here, a bunch of trained lawyers and judges. By all means, the 
instructions should go to the jury room. Here you have people in a new field. 
You will have a mail carrier, you will have the owner of a dry-goods store or a 
doctor. They have never heard of some of these instructions. They read them 
and discuss them. Just like putting me in a clinic with a bunch of doctors talking 
about the correct method of operation and not letting us look at the dictionary or 
a doctor’s book after it is done. Itis a practical thing. It can’t be done. They 
have a hard enough time using it when we do reduce it to the simplest concise 
language which we do in the 10th circuit. 

The experiment ought to be continued. It ought to be continued in the State 
on a State level, and it ought to be continued in the 10th circuit on this level with 
complete protection, that nobody can ever get to it to take any advantage or 
disadvantage, maybe seal them up for a period of 5 years, and we can learn a lot. 
I want to congratulate this committee for what it did in this case, and I think they 
did us a great service. 

Voice. Is Mr. X at liberty to disclose to us whether the sample he gave us today 
was the finest quality or whether or not it was a comparable sample? 

Judge Hitt. You mean the quality of the jury service? 

Voice. The quality of the jury service. 

Mr. X. I would say offhand that the quality of this particular deliberation was 
perhaps in the upper 30 percent of the deliberations which I have listened to. 
This was a good deliberation. Concerning the degree to which there would be 
differences between the bottom of the range and the top of the range it has cer- 
tainly been my own experience that even the least good deliberations that I have 
listened to have been quite surprising for the sincerity and the care and the good 
sense which went into the deliberations. 

Judge Hitt. Anyone else? 

Judge Puriurps. Judge Hill, I would like to have a word: It happened to be 
revealed at a meeting of the American Bar Association that these experiments were 
being carried on, and a very distinguished member of the Federal Judiciary was 
quite critical. In fact, he condemned it severely and even went so far as to 
intercede with the foundation that was making some grants in aid of this project 
and suggested that they should withdraw their grant. As a result of that event 
the members of this committee asked me to present my views about the desira- 
bility and the propriety of carrying on this experiment. At first blush I had some 
doubts. But after carefully going over the safeguards that were thrown around the 
experiment I reached the conclusion that it could not do any harm, that the jury 
involved in the case would have no intimation or even curiosity or any idea that 
the recording was being made of their deliberations and that no publicity would 
be given to it so that juries generally might get the notion that their deliberations 
were being recorded so they might have some inhibitions. 

I had some doubts at the beginning as to what good might come out of it after 
realizing they reached a conclusion that it could not be harmful. I would like to 
say I think there are two results that are on the credit side: One is proving I think, 
demonstrating that juries generally do a good job. I think it demonstrates that. 
As a matter of fact, sometimes, if you ascertained the reasons or the line of reason- 
ing that a jury goes through in reaching its verdict, you wonder what in the world 
they were thinking about, how they got off on this tangent or that tangent. But 
the thing about it is that when they get through and bring in a verdict in a vast 
majority of cases I think the trial judge will say the jury did the right thing. 
And they have an elasticity, a freedom of movement that the judge, if he were 
acting, if he were the trier of the facts, could not follow. 

I think it demonstrates that the jury system is a good system, and many times 
when many people are doubtful of its desirability after 33 vears of experience on 
the bench and 14 at the bar I am believing more and more from year to year and 
day to day that the best possible device for deciding issues of fact is the jury. 
Nor do I mean any old jury, but where the jury commissioners select names that 
are put into the box, of people from all walks of life, men and women of integrity 
and reputation and men and women who believe in the sanctity of the law and its 
enforcement. I think that when that sort of thing is done that the jury is the 
best device ever had to arrive at justice. 

The other thing is important that Judge Murrah suggested, instructing a jury. 
As my good friend Mr. Rooney indicated, it is a difficult problem. No matter 
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how you couch your language it is difficult to present a charge that will be clear 
and plain and intelligent to the jury. If we discover in a particular case from one 
of these recordings that the jury didn’t understand the charge, that on a critical 
issue the charge was misleading, we will avoid those mistakes in the future. 

In this case I think I would have told the jury in just as plain language as I 
could tell them, the first question I would have told them was whether or not the 
defendant was on the wrong side of the road, if you found that the defendant 
was on the wrong side of the road, from a preponderance of the evidence then 
you will determine whether or not the plaintiff in an emergency was justified as a 
person of ordinary care and prudence it pulling over to the left and trying to 
get on that side of the road to avoid the accident. Iam a great believer, Judge 
Hill, in using the plainest kind of ordinary English language and avoiding these 
stereotyped and stilted phrases that creep into the law. 

But in this particular case it seemed to me from what I could hear the jury 
got the meaning of the court’s instructions, that the jury followed them, and I 
think, if I had been on the jury under the state of the evidence I would have 
arrived at the same judgment they did. And out of this experience that I have 
mentioned, this personal experience I can recall very, very few instances where a 
jury returned a verdict in a case I tried that I thought they were wrong. I am 
a strong believer in the jury system. 

Mr. Garwoop. I would like to inquire whether these experimenters are aware 
of the fact that eavesdropping on juries is a criminal offense. 

Voicr. May I say that eavesdropping is when you seek to use information 
against the individual you are eavesdropping on. It is not eavesdropping when 
you gather general information as to general conduct without any desire to use 
it against the person from whom you got the information. 

Judge Hitut. Anyone else? We will stand adjourned. 
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rosh Suvematsu, Cheyenne 
Ellen Crowley, Chevenne 
srooke Wunnicke, Chevenne 
loseph FE. C. Conraece, Chevenne 
William L. Gobin, Rocky Ford, Colo. 
Herbert F. Goodrich, Philadelphia, Pa. 
Bolitha J. Laws, Washineton, D. C. 
Stanford P. Hyman, Denver 
Edward V. Dunklee, Denver 
david V. Dunklee, Denver 
dward FE. Murane, Casper, Wvo. 
Richard H. Shaw, Denver 
George W. Holland, Russell, Kans. 
J. Watts, Oklahoina Cit, 
R. D. Looney, Oklahoma City 
harles E, Lans, Chevenne 
W. Z. Wahrs, Wichita 
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D. Arthur Walker, Arkansas City 
J. O. Spangler, Greybull, Wyo. 
Walter J. Muir, Cheyenne 
Robert H. McPhillaney, ¢ ‘heyenne 

Booth Kellough, Tulsa | 

James B. Diggs, Tulsa 

Edwin V. Magagna. Rock Springs, Wvo. 

John S. Miller, Tulsa 

Harvey Harmon, Oklahoma City 
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Judges: Bratton, Huxman, Murrah, Pickett, Knous, Wallace, Chandler, Rogers, 
Hill, Ritter, Mellott, Rice, Breitenstein, Christensen, Kennedy. 
(The transcript shows that Judge Phillips also was present and the testimony 
records Justice Tom Clark of the United States Supreme Court as present.) 


, Kans. 


Mr. Sourwine. I have no more questions. 

Senator JENNER If there are no more questions, you may stand 
aside. 

Next witness. 

Mr. Sourwine. Mr. Mikva. 

Senator JENNER. Do you swear that the testimony given in this 
hearing will be the truth, the whole truth, and nothing but the truth, 
so help you God? 

Mr. Mixva. I do, sir. 


TESTIMONY OF ABNER J. MIKVA 





Senator JENNER. State your name for the record. 
Mr. Mrxva. My name is Abner J. Mikva. 
Senator JENNER. What is your business or profession? ? 
Mr. Mixva. I am an attorney in Chicago, III. 
Senator JENNER. Proceed, Mr. Sourwine. 
Mr. Sourwine. Are you employed by the University of Chicago"in 
any way? 
Mr. Mrxva. Now? 
Mr. SourwIne. Yes. 
Mr. Mixva. No, sir. 
Mr. Sourwine. Have you been so employed? 
Mr. Mrxva. Yes, sir. 
Mr. SourwINnE. Over what period? 
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Mr. Mrxkva. I assume you wish the limit—well, it was from the 
end of March 1954 until about the end of June 1954. There may 
have been a few days in July that I was still on the payroll. 

Mr. Sourwine. Just a few months? 

Mr. Miva. Yes, sir. 

Mr. SourwIne. In what capacity were vou employed? 

Mr. Mikva. I was a research associate on the jury project. 

Mr. Sourwine. And what were your duties in connection with 
that employment? 

Mr. Mixva. I was called in and asked to take a leave of absence 
from my law practice to coordinate the activities of the jury project 
down in Wichita, Kans. 

Senator JENNER. Who called you in? 

Mr. Mrkva. Dean Levi. 

Mr. Sourwine. Are you a graduate of the University of Chicago? 

Mr. Mixva. Yes, I am, sir. 

Mr. Sourwine. You had known Dean Levi there? 

Mr. Mrxva. He was my professor and my dean, and a good one in 
both instances. 

Mr. Sourwine. Now, what did your duty or what did your job of 
coordinating involve? What duties? 

Mr. Mrxva. I was sent down there, as I understood it, to make 
sure that the rules and regulations that had been established by 
Judge Hill would be followed and to actually maintain the equipment, 
operate the equipment, while the recordings were being made. 

Mr. Sourwine. When you say “operate the equipment while the 
recordings were being made,’ you mean operating the recording 
equipment? 

Mr. Mixva. Yes, sir. 

Mr. Sourwine. You did that? 

Mr. Mixva. Yes, sir. 

Mr. Sourwine. Were you present while the recordings were being 
made? 

Mr. Mikxva. You mean, while the actual recordings were being 
made? 

Mr. Sourwine. Yes, sir. 

Mr. Mrxkva. No, sir. 

Mr. Sourwing. Was the equipment monitored while the recordings 
were made? 

Mr. Mixva. No, at no time. 

Mr. Sourwine. Are you an expert in the recording of jury delib- 
erations—— 

Mr. Mixva. No, sir. 

Mr. Sourwine. Or other conversation? 

Mr. Mrxva. I knew nothing about recording equipment until I 
came down to Wichita. 

Mr. Sourwine. You were sent down there to supervise that 
recording? 

Mr. Mixva. It was felt that that was a very sensitive job, sir, and 
I like to believe that Dean Levi had confidence in my integrity. 

Mr. Sourwine. Not as an electrical technician? 

Mr. Mixva. No, sir. My sole technical expertness was in turning, 
a switch on. 
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Mr. Sourwine. Now, what were the conditions which had been 
imposed by Judge Hill? 

Mr. Mrixva. As I understood them, both before I went down to 
Wichita and after 1 was down in Wichita, it was that the cases were 
to be limited to civil cases, that in each case the attorneys for the 
parties, both sides, would consent to the recording, that no one, 
including myself, was to hear the recordings until after Judge Hill 
had disposed of his posttrial motions, so that the attorneys would in 
no way feel that his decision on those motions would be influenced 
by his knowing something about the deliberations. Those were the 
biggest rules, and, of course, the obvious rule that at all times this 
entire project was to be kept secret so that no publicity would be 
aroused and the jurors would not be disturbed in their deliberations. 

Mr. Sourwine. Was there any agreement that the recordings would 
be kept sealed and inviolate until all time for appeal in the cases 
involved had passed? 

Mr. Mixva. Sir, let me answer that this way: 

I saw the original correspondence between Mr. Kitch and Judge 
Phillips in which I believe Mr. Kitch suggested such a regulation. 
There was also, to my recollection, some subsequent correspondence 
between Judge Hill and a member of the staff at the university, on 
the jury project—I do not remember who—which stated that the 
time in which the recordings were not to be ‘heard would be until 
such time as Judge Hill had disposed of the posttrial motions, and 
that was the understanding that Judge Hill had, and that was the 
understanding that we lived up to. 

Mr. Sourwine. As a lawyer, sir, is it your understanding that if 
the recordings had not been so sealed, it might have been ground 
for appeal or exception? 

Mr. Mikva. Sir, as a lawyer, I cannot overlook the entire doctrine 
of waiver. Now, you must remember that the attorneys for both 
sides had consented to this in advance. I frankly do not know what 
any specific decision would be, but I seriously doubt that an attorney 
for either side could raise a question about the recordings. 

Mr. Sourwine. Do you think that the consent of an attorney in a 
vase like that would bind his client, if he subsequently discovered that 
the attorney had consented, without his knowledge, to having the 

jury deliberations recorded? 

Mr. Mikxva. Well, it is my understanding that in most instances— 
and I do not know whether it covers this one or not—an attorney 
does speak for his client. 

Mr. Sourwins. That does not answer my question. Now, you 
are a lawyer. 

Mr. Mixva. Yes, sir. 

Mr. Sourwine. Is the client bound in an instance like that by 
the consent that the attorney had given? 

Mr. Mikva. I would think he would be; yes, sir. 

Mr. Sourwine. Don’t you know that the client could have fired 
that attorney out on his ear and gotten another one promptly and put 
in any appropriate motions or exceptions? 

Mr. Mikva. I do not know that, sir. 

Mr. SourwiNne. You do not know? 

Mr. Mixva. No, sir. 

Mr. Sourwine. You do not think he could? 
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Mr. Mixva. If you are asking me my opinion now, the answer is 
“No,” I do not think he could. 

Mr. Sourwine. That is all I wanted, sir. I did not mean to be 
argumentative. Iam sorry if I raised my voice. 

Mr. Mixva. That is all right. We are both lawyers. We both 
tend to get argumentative. 

Senator JENNER. Were you ever a member of the Lawyers’ Guild? 

Mr. Mrxva. Yes; I was, sir. 

Senator Jenner. When did you join? 

Mr. Miva. I belive it was in the year 1950 or 1951. 

Senator JENNER. What? 

Mr. Mrkva. 1950 or 1951. ? was a member of the student chapter 
for 1 year. 

Senator Jenner. Are you still a member? 

Mr. Mikva. No, sir. 

Senator Jenner. When did you leave the organization? 

Mr. Mikva. When I left law school. 

Senator Jenner. All right. 

Mr. Sourwine. Do you know, sir, when it was that the Lawvers’ 
Guild was cited by the Attorney General as a subversive organiza- 
tion? 

Mr. Mikva. No; i do not, 

Mr. Sourwine. You did not leave because you learned of that 
citation? 

Mr. Mrxva. I left because my only interest was in the student 
chapter. 

Mr. SourwINne. You were at one time employed as a law clerk to a 
Justice of the United States Supreme Court? 

Mr. Mixva. That is correct, sir. 

Mr. Sourwine. Who was that judge? 

Mr. Mrxkva. Sherman Minton. 

Mr. SourwIne. ae was from August 1951 to May 1952? 

Mr. Mixva. Yes, si 

Mr. SourwINe. ee you familiar, sir, with any conditions imposed 
in connection with this Wichita project by Judge Orie Phillips? 

Mr. Mixva. Not directly, sir. J never met Judge Orie Phillips. 
Mr. Sourwine. Are you familiar with any conditions laid down by 
him? 

Mr. Mixva. Only through the correspondence that has previously 
been referred to, which I saw. 

Mr. Sourwine. You are familiar with that correspondence? 

Mr. Mixva. Yes, sir; [ have seen it. 

Mr. Sourwine. Did Judge Phillips make it a condition that the 
jurors were not to know that the deliberations were being recorded? 

Mr. Miva. As I understand it, sir—and Mr. Kitch, I think, can 
explain this more fully—but it was my understanding that Judge 
Kitch originally 

Mr. Sourwine. You mean Judge Phillips. 

Mr. Mrxva. Excuse me. Judge Phillips originally suggested that 
the jurors be informed, that Mr. Kitch subsequently discussed the 
matter with them and said—l believe his main ground was that the 
attorneys would not be willing to consent if the jurors were informed, 
since it might affect their deliberations in that particular case. And 
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it%is my understanding that Judge Phillips orally waived that con- 
dition. 

Senator JENNER. His instructions were, then, that the attorneys 
were to consent to this procedure? 

Mr. Mixva. Yes, sir. 

Senator JENNER. Did they consent to this procedure? 

Mr. Miva. In every instance in which a deliberation was recorded, 
attorneys for both sides consented to the procedure. 

Senator JenNER. In all five cases? 

Mr. Mrxva. In all 5 cases, or 6. There is a difference in counting 
them. 

Mr. Sourwine. Can you tell us who the faculty advisers were of 
the National Lawyers’ Guild chapter at the time you were at law 
school? 

Mr. Mixva. No, I cannot, 

Mr. Sourwine. Do you inion who any of them were? 

Mr. Miva. No, I do not. 

Mr. Sourwine. Is there any question in your mind, Mr. Mikva, 
about whether the right of a jury trial as guaranteed by the seve ‘nth 
amendment encompasses all of the attributes of a jury trial as it was 
known at the time that amendment was written and became a part 
of the Constitution? 

Mr. Mrxva. There is no question in my mind; no, sir. 

Mr. Sourwine. Are you able to say from your researches and 
studies whether this included the freedom of deliberation of the jury? 

Mr. Mrxva. I am not able to say that, sir. 

As a matter of fact, from what I understand of the law, in my own 
humble opinion, that has never really been considered a part of it, in 
the sense that we are now discussing it. I refer particularly to the 
doctrine in many States, including the State of Kansas, in which a 
jury’s verdict can be impeached by the sworn testimony of a juror, 
who is required to get up there in court and testify as to what he said 
and what the other jurors said, with a purpose toward impeaching the 
verdict. 

Mr. Sourwine. Would the seventh amendment, sir, be applicable 
to a jury ina Kansas State court? 

Mr. Mrixva. It would be applicable to a Federal jury, I think, in 
Kansas, sitting in the State of Kansas. 

Mr. Sourwine. Were you talking about Federal juries just now? 

Mr. Miva. I think I was talking about both Federal and State, sir. 

Mr. Sourwine. Is the rule the same in Kansas, both Federal and 
State? 

Mr. Mrxva. From what I have seen, it would appear to be; yes, 
sir. 

Mr. Sourwine. Can you give us one or more of the leading cases 
in the Federal court of Kansas which holds as you have indicated? 

Mr. Mrxva. Yes. 

Mr. Sourwine. I do not say I am challenging you at all. We 
simply do not have them and want the information. 

Mr. Mrxva. Surely. I would be glad to. 

One of the cases which I had reference to in which the point is 
raised is the case of the United States v. 16,000 Acres of Land, which 
appears in 49 Federal Supplement 645. 

Would you like me to state a little about the case and what I under- 
stand? 
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Mr. Sourwsne. If we have the citation, it is enough. We «ill 
be able to read it. 

Is there any other case you would like to cite to us there at that 
point? 

Mr. Mixva. Now, are you talking about—solely limited to the 
Federal courts? 

Mr. Sourwine. Yes. 

Mr. Mrxva. Yes. In Clyde Mattox v. United States (146 U.S. 141), 
the Court squarely held that it was error for the trial judge to refuse to 
receive the affidavits of jurors of what happened during the delibera- 
tions. 

Mr. Sourwine. There have been decisions to the contrary in the 
Supreme Court of the United States, have there not? 

Mr. Miva. Yes. And then there has been a later case in the 
Federal courts in which the United States Supreme Court denied 
certiorari, as late as 1933, Southern Pacific Company v. Klinge (65 
F. 2d 85), again in which the judge was held to have abused his dis- 
cretion in refusing to grant a new trial on the basis of jurors’ affidavits. 

Mr. Sourwine. Now, returning to the question of the supervision 
that you gave the project in Wic hita, was it part of your job to see 
that proper consent was obtained from counsel and other interested 
persons? 

Mr. Mixva. It was my job to do what Judge Hill desired down 
there. Iam sure that had he sought to go ahead in any case without 
obtaining the lawyers’ consent, | would have been troubled. The 
fact is, that situation never arose. 

Mr. Sourwine. Now, was any discussion ever had with you about 
the question of whether it would be desirable to consult the United 
States attorney with respect to any cases in which the Government 
was not a party? 

Mr. Mixva. No, sir; at no time. 

Mr. Sourwine. The thought never entered? 

Mr. Miva. I do not know that the thought did or did not enter, 
but I think that the thought and the thinking was, and still is, that 
this was the judiciary’s problem, and that their consent and _ per- 
mission was the important one to obtain, and that had been obtained. 

Mr. Sourwine. I have no more questions of this witness. 

Senator JENNER. I have no further questions. 

Mr. Mixva. May I be excused? 

Senator JENNER. Yes. 

Mr. Mixva. Thank you. 

Senator JENNER. Next witness. 

Mr. Sourwine. Mr. Paul Kitch. 

Senator JENNER. Do you swear that the testimony given in this 
hearing will be the truth, the whole truth, and nothing but the truth, 
SO help you God? 

Mr. Kircu. I do, sir. 


TESTIMONY OF PAUL RICHARD KITCH, WICHITA, KANS. 


Senator JENNER. Will you state for the record your full name? 
Mr. Kircu. My full name is Paul Richard Kitch. 

Senator JENNER. And your business or profession? 

Mr. Kitcn. I am a lawyer. 

Senator JENNER. Where do you reside, sir? 
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Mr. Kirtcu. I reside at Wichita, Kans. 
Senator JENNER. Proceed, Mr. Sourwine, with your questions. 
Mr. Sourwine. Are you connected in any way with the University 

of Chicago? 

Mr. Krrcn. I am not, other than that I am a graduate of the 
university, if that constitutes a connection, of which I am very proud. 

Mr. Sourwine. Have you ever been employed by the University 
of Chicago? 

Mr. Kircu. I have never been employed by the University of 
Chicago except in the capacity of a waiter, if I may be frank about it. 

Mr. Sourwine. Have you, sir, ever acted for the University of 
Chicago? 

Mr. Krrcu. I have acted only in a way you would have to let me 
explain because there are factors involved in it. 

In looking back over the correspondence, I understand why you 
talk about my being an agent for the university. 

This matter originated with a bar committee. The original idea 
was our idea, and I happened to be interested enough, as a fellow 
who went to Chicago, having heard that they had funds available 
to sell the project. 

Mr. Sourwine. What was that bar committee, Mr. Kitch? 

Mr. Kircn. It started off originally as a public-relations committee 
of the Wichita Bar Association. Now, if you would like to let me give 
you briefly the background, I would be happy to do it. 

Mr. Sourwine. Yes. 

Mr. Kircu. I do not want to encroach on your time. I think you 
should know a little bit about who I am. 

Mr. Sourwine. Yes. 

Mr. Kircu. I want to state briefly that I have practiced law for 
20 years. For many years I spec alized in trial practice. I have 
tried several hundred lawsuits, jury cases, about what we are talking, 
the field here. 

In 1934 I spent a good portion of the year in England studying the 
English jury system, because it had been a subject of immense interest 
to me in school. 

In 1935, as a student, I produced and participated in a seminar, 
in a study on the jury system, at which time this particular item of 
recording jury deliberations was suggested by an earlier law review 
article that appeared in a publication which I no longer have notes on. 
I do not claim it is original. I mean, it came out of a law-review note. 

As to my qualifications, I am a director and general counsel for the 
Wichita Union Stockyards Co., for the Kansas Milling Co., for the 
QO. A. Sutton Corp., and for numerous smaller corporations in the 
State of Kansas. I am attorney for the Wichita Eagle. I am attor- 
ney for numerous other substantial clients. 

The committee was composed principally—and when I say “princi- 

pally,” if you gentlemen knew Kugene Stanley, you would undersiand 
aus I meant—of Mr. Jugene Stanley of the Wichita bar—he died 
about a year ago—Gene was trial counsel for the Santa Fe Railroad 
in Kansas, and he was chairman of the ways and means committee 
of the American Bar Association. 

There had appeared a series of articles in the local paper written, 
ghost written, at least, for several well-known trial attorneys in the 
country, in which the feature of these articles was the tricks which 
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these attorneys used from time to time, as though the trial of a lawsuit 
before a jury were a matter of trickery, and that the litigant who 
eventually won the lawsuit was the man who was able to hire a lawyer 
that could outtrick the jury. 

Mr. Sourwine. Where did you say this appeared? 

Mr. Krrcn. This appeared in a local Wichita paper, and as to 
which one, it is my recollection it was the Wichita Beacon. That is 
what precipitated the meeting of the public relations committee. 

Mr. Sourwine. Incidentally, while I am asking about sources, do 
you remember the law review in which you saw the article that gave 
you the idea? 

Mr. Kircn. No; I do not. But at some time, this having arisen, 
this particular matter between last Monday afternoon and now— 
and I have never been back to my file—I think I ean find it. It was 
written or suggested by a lawyer, I believe, in Virginia or West Vir- 
ginia. I have a recollection of the geographical area 

But at least the upshot of this committee action was the fact that, 
if there could be some way to combat this kind of publicity, to tell 
the American public how good the jury system was, instead of how 
bad it was, that it would be a fine thing, and that was the origin and 
nucleus of this particular survey. 

That led up to this proposition. Mr. Stanley first took it up with 
some persons on the university staff—as to who, I do not know—at 
least, the dean reported to me that he had taken up the idea and 
suggested that I come up and talk to him about it. And I came up, 
and I talked to Mr. Levi. 

He was a classmate of mine. And I told Mr. Levi that here was 
an opportunity to do some practical research where the definite 
advantage that would come from it could be pinpointed, in a practi- 

cal utility to the profession, instead of dealing with my old criticism 
of law professors of getting unreal and theoretical, that here was a 
chance to sink their teeth into something. 

He was very reluctant. In fairness to Ed, I have to say that I 
sold Ed on the possibilities, and this public relations committee sold 
him on the possibilities. 

To get out from under any commitment on it, he said, ‘Well, I can 
see that it has got merit,”’ but he said, “How are you going to get per- 
mission to do this sort of thing?” 

He passed the buck back on that. I was ready. I said, “The bar 
association will back me on it, and I will guarantee to you that we will 
find judges in Kansas who will give you ‘this kind of consent. 

The next thing I knew, one of the staff members wrote me and said 
that if we could get the consent, they would be interested. 

Now, there were numerous negotiations. This was not a one- 
letter proposition or an overnight proposition or a one-day proposition. 
I talked to numerous of the trial lawyers in Wichita about it. The 
nucleus of the bar in Wichita has been solidly behind this. There 
has been no secretiveness about it. It has simply been information 
that has been kept by the profession. 

Mr. Sourwine. You mean the bar of Wichita generally was 
consulted about the recording of jury deliberations? 

Mr. Krrcn. Well, that portion of the bar of Wichita that engages 
in trial practice to any extent at all were all consulted, with the mass 
effort. originating there. 
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Mr. Sourwinr. You consulted every trial lawver in Wichita? 

Mr. Krircu. I would not make that broad a statement, of every 
trial lawyer, because I know some fellows that may think they are 
trial lawyers, and I may not think they were. ’ 

Mr. Sourwine. That is why I asked the question, because | 
think your previous statement made it pretty clear that you had 
consulted everyone who participated in trial work at all. That would 
mean all trial lawvers. 

Mr. Krrcu. Well, in any substantial amount. Let us say that. 

Mr. Sourwine. I thought that was what it was. 

Mr. Kircu. Yes, that is what I mean by it. Now, that is where it 
started. 

Mr. Sourwins. Did they know how many cases had been recorded? 

Mr. Kircu. Well, now, you understand, none had been recorded 
at the time I am talking about. We were talking about getting an 
opportunity to get somebody to finance this project for us. 

Mr. Sourwine. You said it has been common knowledge in Wichita. 
Do the substantial trial lawyers in Wichita all know now that it was 
done? 

Mr. Krrcu. Oh, ves. 

Mr. Sourwine. Did they know before it broke in the newspapers? 

Mr. Kircu. Yes. That is what I am telling you. 

Mr. Sourwine. Did they know in how many cases it was recorded? 

Mr. Krrcn. They would not know the exact number, and I did not, 
either, because once we set it up—— 

Mr. Sourwine. Did they know the project had been ended? 

Mr. Kircu. Had been ended? 

Mr. Sourwine. Yes; that there would be no more recordings. 

Mr. Kircn. No, because we still hope there will be. 

Mr. Sourwine. All right. Go ahead. 

Mr. Kircn. And I will make clear on that point that, for a minute, 
I am not receding from the desire of the bar, and I may say it is now 
the 10th circuit. I think I can speak for the great majority of the 
trial lawyers in the 10th circuit, that we want this carried on. 

Now, as to any specific number, we do not profess to be experts in 
research, but we want it done in a sufficient number of cases that it 
can be said to be a fair sampling of what the jury system actually 
can accomplish. 

Mr. Sourwiner. How many cases would that take? 

Mr. Kircu. In my opinion, it would take a minimum of 100 cases. 
I do not think you can sample six jury deliberations and arrive at 
any final conclusion, and I do not think you do, either. I think you 
would criticize a study that was based on the six juries. 

Now, there is one more conclusion about this agency matter that 
I have got to get in here, because, having taken this up, not only with 
Judge Phillips but with several others of the circuit judges who 
expressed enthusiasm, and, from your experience with the bar, you 
know what trouble you get into if you ever have an idea—the next 
thing you do is, someone else has an idea by which you work for them. 

Judge Phillips came up with the idea that while we were waiting 
on this, instead of waiting, we had better get to work. And the next 
thing I knew, and before this project, the recording project got under 
way, | was heading up the 10th circuit committee for a study of the 
jury system then and there, which resulted in sending out rather 
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extensive questionnaires to 1,400 jurors, every juror who had served 
in the circuit during the past year, and then putting those results 
together in order to report to the judicial conference. 

That report was printed. But when you start pinning my expres- 
sions of opinion down to Mr. Levi or - Judge Phillips, vou have got 
me in so many different capacities that at any given moment, very 
frankly, 1 don’t know—I mean, it a be unfair to reflect my 
opinion at any time to those gentlemen or to put my words in their 
mouths, if you get the point. 

Mr. SourwinrE. Have you concluded with the statement you 
wanted to make? 

Mr. Krreu. No, sir. I could go on for some time, if you want to 
consider this as a statement. 

Senator JENNER. Go right ahead. 

Mr. Kiren. I would like to start off—I would like to tell you the 
value that this has to the profession. I cannot tell you all of the 
points. You cannot in 30 minutes’ time summarize the conversations 
that you have had and the work that vou have done over 3 years’ 
time on this thing and reduce it, and I am only going to use examples. 
I am going to use the high points. 

in the first place, and where this starts from, we talk about the jury 
system, and yesterday you had done a little work on some Russian 
book which reflected on the magistrate system and threw off on the 
jury system, and the inference of your question, I gathered, was that 
a shift to the magistrate system would be communistic. 

I agree with you 100 percent. But the basic thing in democracy— 

don’t care—vou people lose the touch that vou have got—but the 
basic thing, the contact that the average citizen has with democracy, 
is the jury system. 

It is only maybe once in 10 years or once in 5 vears that he is called 
to serve, but that is the one real contact that he has with democracy. 
That is the one time he is called to actually do something other than 
pay taxes. 

And out in this big 10th circuit area, where we come from, it is the 
farmer, it is the rancher, it is the miner, the small businessman, that 
is called in, and at a sacrifice to him. It costs him mone y to serve on 
the jury, but they do it, and they do it—if vou would read this survey 
[ am talking about and the answers they gave us, you would get my 
point. 

In England today, the statistics show the jury system is on the 
wane. ‘The magistrate system has taken over. 

When I was over there, the great bulk of litigation in England is 
disposed of on the magistrate system. It is not on the jury system, 
and the jury system in England today is under the dominance and 
control of the judges. 

They instruct on what evidence they shall consider, not as a rule 
of evidence, but on what impresses the judge as to credibility. They 
vo all the way, and within very few minutes in a jury trial they have 
a verdict, because the judge has already told them what so-and-so 
testified to, that this witness is credible, this witness is not, and here 
is your result. 

And I have seen it with my own eyes and I have watched the 
statistics develop. 
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Now, yesterday, the question was asked by the Senator. He said, 
“Well, now, do you know of any immediate threat to the jury 
system?” 

Naturally we do not know of any immediate threat to the jury 
system. But if you will study the figures, you will find that institu- 
tions do not die by some sudden attack. They die by the gradual 
lack of confidence, the gradual lack of appreciation, the very thing 
I am talking about—these newspaper articles, that there is always 
tric ke ry. 

They lose confidence in it, and you have to offset that. And to 
document that, in this very survey that I am talking about, not con- 
ducted by the law school, but conducted by our committee, the 
surprising thing that we find in there, and not having it with me 
today I do not want to quote the exact figure, but somewhere from 30 
to 40 percent of those jurors who filled out that questionnaire reported 
that if they themselves were involved in litigation, they would prefer 
to have their cases tried through the judges. 

Fifty years ago, if you had put that kind of questionnaire out, you 
gentlemen know yourselves what kind of response you would have 
gotten, because at that time the confidence in the jury system was 
more dominant, and our Constitution was aimed at the fact of 
preserving that right. 

And here you have got a substantial number of jurors that have 
come in and experienced their service in the courts and they go out 
and they say next, ‘If I have litigation of my own, I prefer to have 
the judge try it.”’ 

So we cannot deal up high. We have got to get down to these 
concrete problems of the profession to make this jury trial so that it 
actually accomplishes for the jury system what I might say the 
Federal rules have accomplished for Federal procedure. 

That is the best analogy that I know of. 

Now, to be specific on examples, No. 1, you can get an argument out 
of any trial lawyer in the country as to whether jurors follow the rule 
of comparative negligence or contributory negligence. You gentle- 
men that are lawyers, you know what that philosophical discussion is 
among lawyers. 

We have found in our preliminary sampling, by the survey, that 
in one court they obviously did apply a rule of contributory negligence, 
but before another judge they applied the rule of comparative negli- 
gence. 

Mr. Sourwine. You are talking now about 

Mr. Krreu. About our questionnaire, which leads into the impor- 
tance of this other. 

That means that the litigant that is lucky on the flip of a coin re- 
covers, maybe, say, on the same case, by getting in one court where 
the instruction is such that the jury understands it, he gets a verdict 
for $10,000; in the other court, maybe he gets nothing, or vice versa. 
That is just one illustration. 

Now, from actual recordings, if proper people will take the time and 
finance it and study that, you will get some general conclusions, and 
if we are wrong on our assumptions, then let us change the law. 

Mr. SourwIne. Go ahead, sir. 

Mr. Krrcu. The next specific illustration that you gentlemen will 
understand, and what a survey of this would show, I took a course in 
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law school called torts. We spent about a month learning what 
negligence was, and, for about the next 5 months, all we got every day 
was discussion in cases on proximate cause. 

And entire books have been written on proximate cause, and yet 
out in our jurisdiction, when you examine the instructions, in ‘one 
short paragraph, we expect a bunch of men off the farm, off the 
ranches, or out of the factory to become experts and apply properly 
the rule of proximate cause. 

Up until recently—and we are getting a lot of thought on this and 
I am getting a lot of corr espondenc e—lawyers, to meet that question, 
we say, ‘Well, we have got to perfect our ‘instructions, ” and to a 
judge, what does it mean to perfect an instruction? You gentlemen 
have had enough experience on that. What they do, they take what 
they start with and they rewrite it and they further refine it and the 
language becomes more and more technical, until when it gets through, 
it is less understandable to the jury, but is safer against a possible 
reversal by the appellate court on the legal question. 

Now, I am talking of the practical aspect of it. In addition to 
legally defining our instructions, we have got to step out into the related 
human ideas; we have got to get the help of these people that know 
how to write so that the public understands it, so that the man on the 
street understands it. 

We have got to get our instructions so that we learn how to put 
them in the kind of language that gets across. 

Mr. Sourwing. Now, these things you have been talking about are 
factors which were important in your project, the one that the 10th 
circuit did 

Mr. Kircu. That is right. 

Mr. Sourwine. Which involved the same thing? 

Mr. Kircu. That is right, sir, and to answer the basis of my pres- 
entation to the law school and the basis of my presentation to the 
various Federal judges I have talked to about it—I might say, they 
kid me back home—they say, ‘‘When you get started off on something, 
you just go whole hog,” and they are complaining about the time on 
this, but I have presented this to a great many Federal judges. 

Mr. Sourwinet. Were all of these factors——— 

Mr. Kircu. May I finish that one statement? I do not want to 
cut you off. 

Mr. Sourwine. I am sorry. Go ahead. 

Mr. Kircn. But I have presented it. And let me tell you this, 
that with 1 or 2 exceptions, every judge that first heard it was vio- 
lently opposed to it. They would say, ‘‘Why, we can’t possibly do 
that.”” And with one exception, every judge that I have presented it 
to since, after study, changed their minds and have given tentative 
approval to it. 

To get the background of this, I want you—I mean, you were 
talking about legislation about it. I would like to have you come out 
to the 10th circuit, and not talk just to one judge, but talk to every 
judge in the 10th circuit about it. 

Mr. Sourwine. Have you finished your statement now? 

Mr. Kitcn. You have been very kind. I understand that. There 
are other experts. I can just go on here. 

Mr. Sourwine. You just do not know, do you? 
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Mr. Kircu. I do not know what they are doing on those other 
things. 

Mr. Sourwine. Did you hear the testimony of prior witnesses on 
that point? 

Mr. Krrcn. Yes, I have. 

Mr. Sourwine. Did you hear the testimony that over $200,000 of 
the first $400,000 was spent on the jury project? 

Mr. Kircu. Yes. But here is your problem. I am talking about 
the jury project, you see, and this part of their program—TI am per- 
fectly frank with you—I am against, because I think it is unrealistic. 

Mr. Sourwine. What part? 

Mr. Krrcew. They are spending a lot of money on setting up simu- 
lated cases and bringing in men from downtown who volunteer to 
serve. They take them off the jury lists, and those people who want 
to help, come out and they sit in a simulated case, which I just 
question any results that you draw from that. 

And that is where they are putting their emphasis. They are 
talking about these cases as verifying what they learned there. 

Mr. Sourwine. Mr. Kitch, you stated quite clearly and quite 
convincingly your own purpose in all this as being to defend and 
improve the jury system. Are you quite sure that the project as 
undertaken and carried out by the University of Chicago and as 
financed by the Ford Foundation has exactly the same purpose and 
no others? 

Mr. Kitrcu. IT am 100 percent convinced of that, and I have seen 
these boys every day work on it. There is no question in the world 
in my mind about that. 

Mr. Sourwine. You have worked with them closely on this matter 
all the time? 

Mr. Kircu. When I say I have worked with them closely, I have 
kept in contact, and the boys that have come down in Wie hita, for 
instance, I have tried to make some effort to see that they were enter- 
tained and some kind of attention given to them from the graduates 
of the school. 

We have taken turns on weekends, and therefore I have become 
acquainted with the boys. 

Senator JENNER. At this time we will stand in recess and reconvene 
at 1:30 and be back then. 

(Whereupon at 12 noon, the subcommittee recessed to reconvene 
at 1:30 p. m., the same day.) 


AFTERNOON SESSION 
TESTIMONY OF PAUL RICHARD KITCH, WICHITA, KANS.—Resumed 


The CHarrMAN. Proceed. 

Mr. Sourwine. Mr. Kitch, was it the substance of your testimony 
this morning in part that you had initiated with the University of 
Chicago, or representatives, the project for reporting jury delibera- 
tions? 

Mr. Kitcn. Yes; that was my testimony. 

Mr. Sourwinz. Who was it you went to see about that project? 

Mr. Kircn. Just the order—I could be wrong, but basically it was 
Mr. Levi, because I had known him quite well, but I did talk to Mr. 
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Meltzer. I remember he met me at the airport and he took me to 
Mr. Levi’s home. I got in on Sunday night and there was somebody 
that came out with Mr. Meltzer, but who it was I don’t remember, 
he may have even been on the faculty, but he was no particular friend 
of mine. 

Mr. Sourwine. You did not see him again? 

Mr. Kircu. Well, if I could remember for sure who he was, I could 
answer that a little more fairly; I am not sure who it was. 

Mr. Sourwineg. Was that in connection with the preparation of the 
presentation that was made by the university to the Ford Foundation 
for the grant of money? 

Mr. Krren. No; the grant has already been obtained, that is why 
I went ther -e—what they did, they sent the faculty a report of a 
committee on what they proposed to do and I criticized it as being 
very unreal and wrote a letter to that effect, that it did not approach 
it from the angle that those of us who talked about it thought it 
should—I tried to be somewhat restrained on that, 

Mr. Sourwine. I couldn’t hear you. 

Mr. Kircu. I say, I tried to be somewhat restrained in my com- 
ments in my letter about that, but I was very critical of it; I am sure 
of that. 

Mr. Sourwine. This letter was written to whom? 

Mr. Kircnr. They had published a pamphlet which they sent out to 
a group of—I don’t know who they sent it to, and I got one which 
came in the mail and I read it. 

Mr. Sourwine. Do you have a copy of that? 

Mr. Kircu. No; but I recall well its name, it was, “A Projected 
Study of the Jury System,” or some such title as that and I am sure 
in my file I have it, because I made use of that, I got 4 or 5 copies 
which I took around to the other people. 

Mr. Sourwine. Could you furnish the committee with a copy? 

Mr. Krren. I would be very glad to. 

Mr. Sou RWINE. Could that be received in the record at this point? 

The CHarrMAN. Yes. 

(The document referred to is as follows:) 


A Prosectep Strupy OF THE JURY AS A WoRKING INSTITUTION 


(Prepared for a symposium on Judicial Administration and the Common Man 


to be published by the Annals of the American Academy of Political and 
Social Science, May 1953) 


(By Bernard D. Meltzer, the University of Chicago Law School) 
[Footnotes herein are those of the author] 


The proposed study of the jury system, which I have been asked to describe, 
is 1 of 4 projects in a research program in law and the behavioral sciences to be 
undertaken at the University of Chicago Law School. This research, which has 
been made possible by a grant from the Ford Foundation, will be conducted 
over a 3-year period. The program ‘‘will represent a major effort to bring to 
bear on the problems of law the research techniques of the behavioral sciences 
and, at the same time, to enrich the behavioral sciences by a study of legal 
institutions.” ! 

Trial by jury is a many-sided and controversial institution, which is a promising 
subject for interdisciplinary study. The jury plays an important role in the 
administration of justice. It is also a powerful symbol of our democratic faith, 
with an important place in our political theory. Furthermore, the jury, as an 
ad hoe collection of amateurs who generally must act unanimously to resolve a 


1 See Levi, The Development of a ‘““Missing Fundamental.” 41 Ill. B. J. 89 (1952). 





160 RECORDING OF JURY DELIBERATIONS 


dispute, is a distinctive group which can be of special interest to students of small 
group interaction. 

The jury? has so often been called the palladium of our civil rights that this 
phrase has found a place in our dictionaries. At the same time, there has been 
continuous and lively criticism? of the fitness of jury trial for some types o 
modern litigation. As a result, there have beer significant reforms, both in this 
country and in England, and proposals for additional reforms. The discussion 
has often involved untested assumptions about the actual workings of the institu- 
tion and community attitudes toward it. In addition to such matters, which 
can be illuminated by empirical investigation, the debate involves fundamental 
and pervasive issues, such as the proper role of the expert and the amateur, the 
proper distribution of power between the official and the citizen, and the extent 
to which particular values represented by basic institutions should override any 
operational inefficiencies which they may involve. Such issues cut too deeply 
into our social fabric to be resolved by even the most comprehensive study. But 
a study could give us a store of reliable information about the actual workings of 
the jury in various contexts and the rules and usages which tend to promote or 
frustrate the various purposes ascribed to the jury. It could, for example, shed 
light on the criteria which should control eligibility for and exemption from jury 
service; on those rules of evidence which are based on assumptions abcut jury 
behavior; on the proper application of elastic concepts, such as reversible error, 
which are also based on such assumptions. A study in addition could make 
clearer the actual impact of particular rules of substantive law when they are to 
be applied in the end by a more or less random group drawn from the community. 

From the many facets of the jury system which might be examined, the follow- 
ing have been selected for initial emphasis in the study. 


(1) The functions assigned and imputed to the jury. 

(2) The principles, if any, on which jury trial is or is not made available to 
litigants; the assumptions behind the decisions of litigants to elect or to waive a 
jury: identifiable classes of cases in which jury trial appears to involve special 
inconvenience. 

(3) The legal rules, the administrative practices, and the litigants’ choices, 
which determine the composition of particulai juries. 

(4) The decisional process—the determinants of the jurors’ individual judg- 
ments: the nature and effect of group deliberation. 

(5) Workable criteria for appraising particular verdicts. 

(6) The rules and usages which promote, or interfere with, informed and rational 
jury determinations or the efficient use of the jury in adjudication. 

(7) The significance of the jury as a form of democratic participation—com- 
munity attitudes regarding the jury. 

(8) The social and individual costs of the jury system in various classes of 
litigation. 

(9) A reexamination of the functions of the jury in the light of data regarding 
its operations. 


In a paper of this length it is possible only to illustrate an approach to some of these 
questions. 

With respect to the first question, the functions assigned or imputed to the 
jury are of two types: First, there are those explicitly defined in formal rules. 
Unde: these rules, the jury’s primary function is to adjudicate the facts and to 
apply the law according to the judge’s instructions. Another explicit function, 
but one which in theory is more limited, is that of making interstitial rules for 
particular cases where the controlling legal rule is so general that the jury must 
complete or paiticularize the rule for the case at hand. The most familiar and 
prominent example of this is the jury’s role in the negligence case where it must 
make more precise the general standard of reasonable care. 

Beyond these formally defined functions, commentators have ascribed a number 
of more sophisticated tasks to the jury. Most familiar is tne idea that the jury 
is to mitigate the general rule of law when it operates harshly in the particular 
‘ase and the related idea that the jury is to adjust the law to the morality of the 
man in the street. It is striking that particular juries are expected to perform 
these and other sophisticated functions even though they are in effect forbidden 
to do so by the judge’s instructions. Several questions are suggested by this 


2 The term “jury” or “jury system” is obviouslv an abstraction which, although convenient, is misleading 
insofar as it suggests that separate juries are equivalents. The use of this abstraction is, of course, not 
intended to obscure the varying composition of particular juries, the varying problems raised in different 
regional areas (e. g., urban and rural) and in different types of cases (e. g., criminal] cases generating major 
public interest as contrasted with complicated commercial cases). 

3 Because of space limitations, no effort will be made here to acknowledge the pertinent literature. 
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conflict between what the jury is expected to do and by what it is told todo. The 
first is whether and to what extent particular juries are aware ot these subtle and, 
in a sense, illicit functions which they are expected to perform. Is the reliance 
on the jury a- “the safety valve’’ of the legal system misplaced because particular 
juries will accept the judge’s more restricted definition of their duty? Another 
question relates to the competence and the values which are represented in tne 
random group which is expected to apply and to reshape the law. Finally, to the 
extent that a random group of amateurs, unconstrained by the traditions which 
limit a judge’s discretion, reshapes the law, what is the impact of such lawmaking 
on legitimate expectancies, on the ideal of equality under the law, on the volume 
of litigation, on exrlicit and public changes in the law? There is need both for a 
searching analysis of the functions assigned and imputed to the jury and a reex- 
amination of those functions in the lignt of data about the actualities of jury 
behavior. 

The most distinctive and challenging aspect of the study will be a sustained 
attempt to shed some light on these elusive actualities—on the nature and sig- 
nificance of the deliberative process and on the determinants of verdicts in par- 
ticular cases. This is the area of greatest controversy, greatest uncertainty and 
greatest importance to an understanding of trial by jury as a working system. 

A useful starting point for this phase of the study is the rich and conflicting 
body of assumptions about jury behavior. These are dealt with in a substantial 
literature and in a substantial number of judicial opinions. There is in addition 
an unwritten body of know-how or myth which is passed on to each new genera- 
tion of lawyers by the administrators of the jury system—jury commissioners, 
bailiffs, court reporters, as well as judges and lawyers. These assumptions, 
whatever merit they may have, influence lawyers both in their selection of juries 
and in their attempts to persuade them. They also influence the application and 
reformulation of the rules relating to the composition of juries, their deliberations, 
and to the kind of proof and persuasion which may be presented to them. For 
these reasons, and because they are the working hypotheses of the system, these 
assumptions should be systematically examined. They can be derived from 
treatises, judicial opinions, and from interviews with representative groups of 
professionals. 

These assumptions about jury behavior will first guide the study of jury opera- 
tions in particular classes of actual cases and then will themselves be reexamined 
in the light of the resultant data. Since the jury room is not open to direct 
observation and since the general verdict, which is the usual form of a jury verdict, 
discloses nothing more than a general conclusion, it will be necessary to attempt 
to reconstruct the operations of the jury indirectly. A variety of techniques may 
prove useful for this purpose. first, cases will be classified according to various 
criteria, which cannot be spelled out here. These cases will be studied prior to 
trial and observed in court by a lawyer and a social psychologist. After the jury 
has returned its verdict, the individual jurors will, with the permission of the 
courts involved,‘ be interviewed under conditions assuring anonymity and with 
appropriate safeguards worked out with the courts. These interviews will be 
based on two types of questions: (1) a general set of questions reflecting general 
presuppositions about the determinants of jury behavior in particular types of 
cases. (2) a set of questions prepared by the lawyer-sociologist team based on 
the specific events of the trial. These interviews should reveal the response of 
individual jurors to the trial; their capacity to follow and organize evidence; to 
understand and apply the judge’s instructions; the nature and effect of the group 
deliberations; and the determinants, or influential factors, in particular verdicts. 
These interviews should also yield data regarding the general personality and 
skills of the individual jurors and the impact of jury service on their attitudes 
regarding the jury and the administration of justice. 

Some of the difficulties raised by the techniques described above deserve 
mention. Many of the cases on the jury calendar are settled before or during the 
course of the trial. The time spent on the study of a case which is settled will, 
however, not be time lost. The study of such cases promises to shed light on this 
dark corner of the law inaction. It should, for example, disclose how expectations 
regarding jury behavior and the trial process affect the process of real or spurious 
compromise. Another difficulty is that individual jurors may not be wholly 
aware of, or may not be able to reconstruct accurately, either their personal 
responses or the group activity. An even more fundamental difficulty relates to 

4 For a report of jury interviews which were permitted by the Ohio courts, see Hunter, Law in the Jury 


Room, 2 Ohio St. L. J.1. (1935); but ef. the report of greater difficulties in Judge Jerome Frank’s introduc- 
tion to Hoffman and Brodley, Jurors on Trial, 17 Mo. L. Rev. 235 (1952). 
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the possibility of fruitful generalization, given the compiex of variables from case 
to case. However formidable these difficulties may be, it seems likely that this 
phase of the study will produce a much clearer and more useful picture of the actual 
operations of the system than we now have. 

The data produced by intensive case studies of jury behavior will be supple- 
mented by data designed to disclose the differences between judge and jury de- 
terminations. To facilitate such comparison, judges presiding over jury cases will 
be asked to keep records of such cases; to indicate, prior to the return of the jury 
verdict, the verdicts they would have reached if they had absorbed the jury 
function; to suggest explanations of significant differences between their as-if and 
the real verdict. In order to deepen the study of particular cases, the judges’ 
parallel verdicts will be sought in cases which will be the subject of interviews with 
the jurors. In some cases, the judge may of course wish more time for reflection 
than is taken in the jury room. A record of such cases and the judge’s subsequent 
verdict would be instructive. 

Judges on their own initiative have in the past undertaken such comparisons, 
and we look forward to their cooperation in this and other phases of the study. 
We recognize that the judge’s as-if verdict may diverge from the verdict which he 
might have reached if he were in fact disposing of a man’s liberty or property. 
But the fact that judges often sit without a jury reduces this difficulty. The 
traditions and habits which produce the real verdict will presumably not be 
abandoned for the simulated verdict. 

It is not suggested that the judge’s parallel verdict will be a criterion for judging 
the quality of the jury verdict. Such an assumption would beg the essential 
question, the proper role of the citizen in dispute-settlement, which underlies the 
debate about the jury system. The comparison would indicate differences in 
approach and result where the judge supersedes the jury. It would also produce 
insights as to how the judge conceives his role in cases where the jury has been 
waived. Does he, for example, attempt to react as he believes a jury would? 

The study will use not only simulated bench verdicts but also simulated juries. 
A variety of techniques, which can only be mentioned here, may prove useful. A 
simulated jury drawn from the same general group as the real jury or from special 
groups or from both could be asked to follow an actual trial and to assume the role 
of the real jury. This device would permit direct access to the simulated jury 
room and would facilitate subsequent interviewing. Mock trials would serve a 
similar purpose and would be more manageable. Movies with interchangeable 
parts, designed to test the effect of variables, such as wealth or race, are also being 
considered. 

All of these devices involve the risk of the distortion which may be inherent 
in the simulated situation. This risk will be appraised in the light of the expe- 
rience with both the real and the simulated juries. In any event, the contrived 
situation should at least indicate the group’s capacity to understand the material 
and issues before it and the usefulness of devices such as notetaking by the jury 
or written instructions by the judge. 

Psvehological tests may also yield useful data on the capacity of groups com- 
posed like the jury, to follow the judge’s charge and to perform the other tasks 
imposed on the jury. In addition, such tests may throw light on the incidence 
and persistence of different forms of bias in various segments of the community. 
These tests will be so devised as to reflect the consideration that the juror’s 
comprehension may increase as the particular trial unfolds and that antecedent 
bias may yield to the events and the ceremony of the trial. 1 

The data produced by the foregoing techniques as to how and why particular 
verdicts were reached will furnish a basis for appraising the quality of both 
the methods and the content of jury verdicts. Definitive appraisal obviously 
requires generally accepted criteria, which are lacking. But here, as in other 
areas of legal analysis, the absence of authoritative standards need not inhibit 
critical evaluation. It should, for example, be possible to determine whether 
particular juries relied on considerations outside the record and extraneous to 
the issues before them. It should also be possible to assess the jurors’ under- 
standing of the key events in the trial, to assess their inferential processes and the 
premises of fact and values underlying them, to determine whether the procedures 
of the jury room were conducive to rational deliberation. Indeed, one useful 
test may be whether the jurors’ comprehension and their inferential and delibera- 
tive processes were conducive to an informed and rational decision. Juries, like 
other groups, sometimes reach “‘good”’ decisions by apparently illogical routes. 
Hence this test, while relevant to the rational component of the jury process, 
will not serve in itself as an index of the quality of the final verdict. 
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It is necessary to pass over the specific techniques which will be used in tackling 
the other topics listed above in order to touch generally on approaches which 
will be employed throughout the study. There will be a sustained attempt at 
close and concrete collaboration between the lawyers and the representatives of 
other disciplines, at every stage of planning and execution. Such cooperation 
should enrich both the study and all of the disciplines involved. It should also 
serve to test generally the usefulness of interdisciplinary techniques in the exami- 
nation of legal institutions and to suggest other areas where they might effectively 
be employed. In addition, there will be close working relationships with the 
bar and the judiciary. This again should serve to promote useful cooperation in 
other areas of inquiry. Finally, as a further aid to the program, the law school 
will appoint advisory committees drawn from other universities, the bar, the 
judiciary, and the several relevant disciplines. 

One final word about method: Initially, the emphasis will be on the workings 
of the jury in a particular community. This will make it possible to relate the 
resultant data to the general structure of the community and to search for the 
ways in which the various parts of a working system are accommodated to each 
other. Thereafter, the study will be broadened and enriched by the use of the 
comparative method. A variety of practices prevailing in various American 
States, in England, and in continental legal systems will be critically examined. 
These will range from the modification of the requirement that jury verdicts in 
civil cases be unanimous, in States such as New York and Ohio, to British reforms 
making the availability of the jury in most civil cases a matter for the judge’s 
discretion. 

It is tempting to speculate more concretely on the final form and possible 
impact of the study on both the administration of justice and on legal education 
and research. But there has already been too much prophecy in this paper. It 
seems more appropriate to turn to some of the difficulties presented by the study 
which have general implications. Not the least of these is a more or less explicit 
feeling that ignorance about the jury may be bliss. This is a curious notion in a 
society which is based on free inquiry and yet which is relatively uninformed 
about the operations of its key institutions. There is a related notion, that the 
examination of an important legal institution is necessarily animated by hostility 
to the institution, which is completely inapplicable to the projected study. 
Neither of these notions should be or will, we believe, be accepted by the bar, 
the judiciary, or the other interested disciplines. Because of their common 
interest in a better understanding and a continual improvement of the adminis- 
tration of justice, we are confident of getting their indispensable cooperation. 

Any description of a plan for research is more an exercise in prophecy than in 
reporting. Accordingly, this prospectus is presented with the caveat that it is 
tentative and that my colleagues have saved their rights.5 This prospectus also 
carries with it an unrestricted invitation for critical comment. Indeed, it is the 
hope for such comment from lawyers and nonlawyers alike which is the primary 
justification for this premature delivery. 

Mr. Sourwine. You wrote a letter about that? 

Mr. Kitcu. Yes. 

Mr. Sourwine. Do you have a copy of that letter? 

Mr. Kircn. No. As I said, I don’t have my files but if you give 
me 1 minute, it is entirely probable that some of the project boys have 
that letter. 

Mr. Sourwine. Well, if you will agree to furnish that to the com- 
mittee—— 

Mr. Krrcn. I will do that. 

(A copy of the letter from Mr. Kitch to the University, commenting 
on the jury-study prospectus, was furnished by Mr. Kitch and reads 
as follows:) 1 

5 This paper reflects the work of a faculty committee of the Universitv of Chicago Law School. This 
committee has consisted of Walter J. Blum; Harry Kalven, Jr.; Hans Zeisel; and the writer of this paper. 
More recently, Philip B. Kurland, who will soon join the University of Chicago Law School faculty, and 
Dale Broeder, research associate, have participated in the committee’s discussions. In addition, this 


paper reflects many suggestions made by our colleagues on the law faculty, by social scientists and psy- 
chologists at Chicago and elsewhere, and by lawyers and judges, 
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May 1, 1953. 
Mr. BerNnarD D. MELTzER, 


Law School, University of Chicago, 
Chicago, Ill. 

Dear Mr. MeEtrzerR: Your statement as to the projected study of the jury 
as a working institution reached my desk this week and because I have always 
been particularly interested in the projected research in the indicated field I am 
taking this opportunity to make a definite suggestion. 

For a good many years I participated in a substantial number of jury cases. 
As is the case with most trial lawyers I was always interested in attempting to 
find out the various factors which would underlie a jury’s verdict. 

This office for many vears consistently carried on the practice of interviewing a 
substantial number of the jurors who sat on each case. There was always a two- 
fold purpose to these interviews. One, of course, was in a situation of an adverse 
verdict to discover if there were any grounds for charging misconduct of a jury 
so as to obtain a new trial. The other was to ascertain the receptiveness of jurors 
to certain arguments and to attempt to better evaluate the effectiveness of 
various approaches to a jury. 

There is one conclusion which I long ago arrived at and from which I have never 
wavered and that is that jurors as a class are seldom accurate in their recollections 
as to actually what transpired in a jury room and many times intentionally 
deceive the interviewers in an effort to be all things to all men. In several 
instances we have actually examined jurors on post trial motions where there 
has been substantial conflict in the testimony as to what did and did not happen 
in the jury room. These are all matters covered by reported cases. Jurors are 
seldom conscious of the underlying psychological factors which have motivated 
their decisions. 

The above paragraph is preliminary to my criticism of a so-called research 
project which basically is dependent upon testing methods which are unscientific 
to say the least. I do not mean to be critical. I only want to be constructive. 
Your entire paper leaves me with the clear impression that all your faculty com- 
mittee has outlined is a better coordinated and obviously more efficient use of 
the same testing techniques that have been used by the profession for generations. 

Need for true research in the indicated field is so great that it seems a shame to 
miss the opportunity to really make a thrilling and valuable contribution to the 
profession when at last some funds have been provided for the endeavor. 

If the university would use the first allotment of funds for the purpose of first 
obtaining exact information as to what goes on in a jury room and then organizing 
the next step of your project on the basis of interpreting such information I am 
sure that you would end up with something of considerably more value than what 
is presently indicated. 

I am certain that you could get the cooperation of various courts in permitting 
you to install secret transcribing devices in jury rooms so that over a compara- 
tively short period of time you could accumulate a substantial number of actual 
verbatim case histories. Adequate safeguards can be arranged with the courts 
for the protection of the identity of the individuals involved. 

Once you accumulated a sufficient body of factual information the possible 
uses which you could make of the material would be of inestimable value to the 
profession and to the public. I do not think such a study has ever been made 
but from the standpoint of its future public interest and public contribution I 
am sure that its value will be many times greater than the value of the project 
outlined. . 

I wish to repeat that the outline of the project as developed by the faculty 
committee is basically nothing more than an effort to do a little more of the same 
type of thing that has been done in a smaller way by numerous organizations and 
individuals. You have a real opportunity on the other hand to adopt a basically 
different approach from anything that has ever been done before. 

Very truly yours, 
PauL R. Kirtcu. 


Mr. Sourwine. Now, did you have anything to do with the prepa- 
ration of any presentation made by the university or in their behalf 
to the Ford Foundation seeking additional funds for this project? 

Mr. Kircu. No, not at any time; I never had any participation in 
that. 

Mr. Sourwine. Did you ever have any contact, directly or in- 
directly, with the Ford Foundation about this project? 
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Mr. Kircu. None whatever, and I know generalities only, what I 
read in the paper. 

Mr. Sourwine. Now, when you went out to secure permission for 
the project—and you did that, did you? 

Mr. Kircnu. Yes; I did. 

Mr. Sourwine. Did you do that with the understanding you were 
seeking this permission for the University of Chicago? 

Mr. Kircu. No; I didn’t, I did it—the idea I was going to prove to 
them was it could be done. 

Mr. Sourwine. Now, did you understand that if you got their 
permission, that they would do it? 

Mr. Kircu. Not with any finality. 

Mr. Sourwinzt. Had they told you that if they got the permission 
they would go ahead? 

Mr. Krrcu. No, after I got—you could check the lapse of time, 
there was still quite a problem, and I had had considerable trouble 
getting them to move, if you understand what I mean, I can give you 
the times to show you—as [ said, we could show how long it took 
actually to move it and get it started. 

Mr. Sourwine. Well, what do you mean by that? 

Mr. Kircnu. Well, 1 could give you a good illustration of that. 
In—again, I should be definite on dates, but sometime fairly early in 
the year, we got the final plans and worked out the details of it and it 
was at least the middle of May—— 

Mr. SourRWINE. 1954? 

Mr. Krrcn. At least 2 months before we ever got anybody at 
Wichita, and I thought that work should have been done within 3 or 
4 days. 

Mr. Sourwine. When did you secure what you considered official 
permission for the project? 

Mr. Kircu. The last time was—I had that date exactly in my 
mind—on January 20 I wrote a memorandum as to why we couldn’t 
get the lawyers’ consent to tell the jury we were doing it and if we were 
going to do it, we would have to do it without telling the jury. Then, 
in the first week in February, I had the exact date in my mind and 
now I have lost that, but it was on a Friday because I flew out—on 
that date I talked to Judge Phillips about it and he had already seen 
my memorandum and had already discussed it with other people, at 
least he said that he had discussed it, and they decided that it would 
be all right to try it on a limited basis and see how it worked out. 

Now, as to what he meant by ‘“a limited basis,’ I don’t know. 
[ construed it to mean just a few cases and then see if we could actually 
do it and protect the jury in doing it and then we would have to review 
it. 

The following Saturday I received a telephone call from Judge Hill 
to the effect he wanted to see me at his chambers, and I went up there 
and he told me that he had been to Denver and had an opportunity 
to talk to Judge Phillips and Judge Phillips had told him substantially 
what he already had told me, that we could go ahead to see if it could 
work. 

Mr. Sourwine. Judge Phillips told you this? 

Mr. Kircu. Yes, this—Judge Hill told me that Judge Phillips had 
reported to him about our conversation. 

Mr. Sourwine. Well now, you saw several judges about this 
project, did you, in your effort to secure permission; did you not? 
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Mr. Kircnu. Yes; I did. 

Mr. Sourwine. Now, what judges did you see? 

Mr. Kircu. May I make this one statement and then I will give 
you the answer? I mean, I am not trying to avoid the question at 
all—by answering the question as to whom I saw, I don’t want to 
create the impression that I am in any way authorized to speak on 
their behalf as to consent or anything of that kind. 

It will have to come from them, but I don’t think there would be 
any reason to withhold the reaction of Judge Murrah of the circuit 
court. He differed from any of the other judges I talked to, in that 
he took the ball and ran with it and I did talk to him and he was quite 
enthusiastic about it and he has been one of the prime backers of the 
movement, and I can tell you more about it 

The CHAIRMAN. Just answer the question as to what judges you 
talked to. That was the question; now, answer the question. 

Mr. Krrcn. I talked to Judge Wallace! in Oklahoma. I talked to 
Judge Savage—that is before permission was finally given—Judge 
Savage, at Tulsa, was interviewed concerning it. 

Judge Huxman was talked to 

Mr. Sourwine. What circuit? 

Mr. Kircn. All of these judges—Judge Murrah is a circuit judge and 
he lives in Oklahoma City; Judge Savage is from Tulsa; Judge Hux- 
man resides in Kansas, and I have talked to Judge Bratton, I am sure, 
about the same thing. 

Mr. Sourwine. Judge who? 

Mr. Kircn. Judge Bratton, who will succeed Judge Phillips to be 
a judge on the circuit. I discussed it with Judge Pickett. Some of 


these have been in groups and some individually. I mean, it has not— 
I wouldn’t say that I discussed it with Judge Mellott before the project 
started, but sometime along the line. Now, after the project started 
I discussed it with numerous judges. 


1 The following telegrams were received by Chairman Eastland after the hearing was closed: 


OKLAHOMA City, OKLA., October 16, 1955. 
United States Senator JAMEs O. EASTLAND, 
Senate Office Building, Washington, D. C.: 


Re hearings of United States Senate Internal Security Subcommittee on use of secret microphones in 
jury rooms in Federal district court. Have this date sent following telegram to Mr. Paul R. Kitch 
attorney at law, First National Bank Building, Wichita, Kans.: ‘Reference is made to article appearing 
on front page of Tulsa Daily World, October 15, 1955, entitled ‘Ousters eyed in “ ‘bugging”’. ’ You are 
quoted as testifying before United States Sen ate Internal Security Subcommittee hearing that ‘2 and 
perhaps 3 other judges had also granted permission for use of the secret microphones in their courts, 
though this was never done.’ These judges are identified and you are quoted further as saying that you 
believe that Judge William R. Wallace, of Oklahoma City, also gave his consent. You are advised that 
the first knowledge I had concerning this project was obtained at the Judicial Conference, 10th circuit, 
Estes Park, Colo., in early July 1955. I had never heard of this experiment prior to that time. I have 
never at any time discussed this matter with you nor have I been approached concerning the granting 
of permission for such an experiment in my court by you or anyone else. I am opposed to these experi- 
ments and always have been. You are advised not to use my name in connection with newspaper inter- 
views or otherwise unless before properly constituted authority. Furnish me immediately with the names 
and addresses of the sources of your information and place such names and addresses in the record of the 
United States Senate Internal Security Subcommittee conducting these hearings. The above requested 
information and your explanation of your statements is desired immediately.”’ 


WILLIAM R. WALLACE, 
United States District Judge, Eastern, Northern, and Western Districts of Oklahoma. 


Wicuita, Kans., October 18, 1955. 
Hon. JAMES O. EASTLAND, 
Chairman of the Senate Internal Security Subcommittee, 
Senate Office Building: 


It is reported that in my testimony before your subcommittee I stated that I believed Judge William R. 
Wallace, of Oklahoma City, had given his preliminary consent to the project. I have communicated with 
Judge Wallace and he tells me that he was not contacted concerning the project and knew nothing about it 

rior to the Estes Park Conference. Will you therefore please delete from the record any reference to Judge 

V allace? 
PAUL R. KitTcH. 
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What I have given here is the background, the people whose col- 
lective thinking we got about it. 

Mr. Sourwine. Well, those are the judges you discussed this 
matter with during your efforts to secure permission, that is, per- 
mission to record these proceedings of the jury, and those are all that 
you can recall? 

Mr. Krreu. As fully as I can recall at this minute, I think that is 
the group. 

Mr. Sourwitne. You said earlier all the judges with whom you 
discussed it initially opposed it, but eventually came around to your 
way of thinking, except one; is that right? 

Mr. Krrew. Not with whom I discussed initially—judges with 
whom I discussed it from time to time. 

Mr. Sourwine. I still 

Mr. Kircn. May I clarify it for you? My statement I made this 
morning was after the project had been under way and I had been 
invited to the judicial section of the American Bar in Chicago, and 
that was a terrific number of judges, and——— 

Mr. Sourwine. I am just attempting to get the record straight. 

Mr. Kircn. Fine. 

Mr. SourRWINE. You mentioned a number of judges you talked to 
in the course of securing permission. 

Mr. Kriren. That is right, but my statement this morning was with 
reference to a different group of judges. 

Mr. Sourwine. If you just answer the questions, we will get this 
record straight. 

Mr. Kiren. All right. 

Mr. Sourwine. Of that group of judges which you pointed out 
that you talked to before permission to record jury deliberations, 
your statement is that all of them initially opposed the project but 
subsequently came around to approval of it? 

Mr. Kircu. Not all of those initially opposed it, no, no. 

Mr. Sourwine. Then your statement this morning would not be 
quite applicable to this group of judges; is that right? 

Mr. Kircn. That is right. 

May I explain my 

Mr. Sourwtne. Did all these judges, who at some time prior to 
your discussions with them opposed the plan, come around to approval 
of the project? 

Mr. Krren. Could you restate that? 

Mr. Sourwine. Yes. Did all of these judges that you mentioned, 
with whom you discussed the project in the course of seeking approval, 
actually give approval to the project? 

Mr. Kircu. Not formal approval. 

Mr. Sourwine. Did they say they were in sympathy with it? 

Mr. Kircn. Yes. 

Mr. Sourwine. Did they object to it? 

Mr. Krren. Not at all; they raised—but they, let me point out, in 
the process of 2 or 3 different conversations, they would raise points 
or criticisms that we would talk about. 

For instance, Judge Phillips was critical of not telling the juries, 
at first, for the reason that he thought that we would get much further 
and move much faster if we would start in on the way he thought it 
should be conducted and get—build up our experience with it and 
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then be in a position to take the next step, having gained the experi- 
ence from the preliminary steps, and I thought it was a very construc- 
tive suggestion at the time. 

Mr. Sourwine. Would you tell us the judges of whom you sought 
permission to record jury deliberations? 

Mr. Kircu. Before we started? 

Mr. Sourwine. At any time; any time—of whom you ever sought 
permission to record jury deliberations. 

Mr. Kircu. In his court? 

Mr. Sourwine. Well, you couldn’t get a judge’s permission to 
record it in any other court, could you? 

Mr. Kircn. Well, yes. And I can explain. 

Mr. Sourwine. Well, of course, as to permission, vou might get 
Judge Phillips’ permission to record in the circuit; isn’t that right? 

Mr. Kircn. That is right. 

Mr. Sou RWINE. Now, I want to know the names of any and all 
judges of whom you sought permission to record jury deliberations. 

Mr. Kircn. I have obtained the permission of Judge Hill; Judge 
Phillips; Roy Savage, and when I say—lI believe Judge Wallace e, 
that is, I make the reservation that I don’t recall now whether we 
ever pushed it down to final determination; and Judge Chandler at 
Oklahoma City. 

Now, I thought I had the pick of about three places to go when I 
went back to Wichita, we were going to do it here and move around. 

Mr. Sourwine. Those are all of the judges of whom you ever 
sought permission; is that right? 

Mr. Krrcu. May I explain that again——— 

Mr. Sourwine. Well, if you will answer it, and then explain it, 
sure; answer it. 

Mr. Kircu. It depends on what you mean, whether I “sought” 
permission—— 

Mr. Sourwine. Why, by “seeking permission,’’ I mean, did you 
ask a judge for his consent that you might do this in his circuit or 
his district? 

Mr. Kircu. No—that is, all the actual—asked consent on that 
condition. 

Mr. Sourwine. Did you ask any judge for approval of doing this 
in his circuit or in his district, who refused to grant it? 

Mr. Kircu. No. 

Mr. Sourwine. Now, you said earlier that there was one exception, 
that there is one judge who did not eventually come around to 
approval. Who is that? 

Mr. Kircu. That is, approving the program, not the personal work- 
ing toward it? 

Mr. SourwIineE. Yes. 

Mr. Kircu. And that is Judge Parker, the senior judge, I believe, 
in the fourth circuit. He was opposed to it from the first, and I am 
sure he is still opposed to it, didn’t believe in it. 

Mr. Sourwine. You were not able to persuade him? 

Mr. Kircu. That is correct. 

Mr. Sourwing. Now, to your knowledge, who were the lawyers 
who participated in this project on behalf of the University of Chicago? 

Mr. Kiren. On the research staff that I contacted? 
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Mr. Sourwine. Well, the ones you know. I don’t want you to tell 
us about any you don’t know. 

Mr. Kircn. Mr. Mikva was down, and I know he is a lawyer; 
Fred Strodtbeck was down. As to whether he was a lawyer or not, 
I really don’t know. He is a sociologist, I believe—I mean, | don’t 
know whether he is admitted to the bar or whether he went to law 
school. 

Mr. Levi, of course, was connected with it. He was a lawyer, and 
you know of his participation. 

Now, there were some Chicago faculty men who came down to 
Wichita about it, and as to whether the ‘y were connected with the 
project, I don’t know. Mr. Stone, I believe, the dean of students, 
came down once, and I am sure he is a lawyer. 

Mr. Sourwine. Have you remained closely connected with this 
project all the way along? 

Mr. Krren. I have remained in some ways closely connected with 
it, and in other ways rather at arm’s length. 

Mr. Sourwine. And have you been consulted all along in regard 
to decisions on the project? 

Mr. Kircn. None whatever. 

Mr. Sourwine. And have you been the representative of the 
university, of the project, as it went along? 

Mr. Krrcu. None whatever. 

Mr. Sourwine. Have you approved all of the decisions that have 
been made about how the project should be carried out? 

Mr. Kircu. Well, I don’t know, the decisions—like I said this 
morning, | criticized some phases of it because | don’t think it is 
helpful. 

Mr. SourwiNne. You spoke this morning on the question of a sample, 
that you believed that a sample of 5 or 6, as a sample, was inadequate. 

Mr. Krren. Was what? 

Mr. Sourwine. Was inadequate. 

Mr. Krren. That is correct. 

Mr. Sourwine. And you said a minimum sample would be 100; is 
that right? 

Mr. Kiren. That would be my opinion of what 1-—— 

Mr. SourwiNe. Do you have any idea how many jury trials are 
in this country in the course of a year? 

Mr. Kircu. No, I don’t have the total number. 

Mr. SourwiNne. Do you think 100 would be, percentagewise, a fair 
sample of all the juries? 

Mr. Kircu. I would think that 100 would begin to be indicative. 
I would want to reserve my conclusions until after I saw what the 
particular study was, before | would be satisfied as to whether it 
was 

Mr. SourwiNne. You would say less than 100 would not be valuable? 

Mr. Krreu. It ishard to try to draw a specific line. On some things 
less than 100 would—if I saw statistics that showed that, let us say, 
there were 20 jury cases, and maybe 18 of them would be damage suits, 
and in all 18 cases they applied the rule of comparative negligence 
instead of the rule of contributory negligence, I would say that is 
indicative of a fair conclusion. 
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Mr. Sourwine. Now, sir, you expressed this morning, I believe, 


considerable concern over understanding of juries of judges’ instruc- 
tions. 


Mr. Kircn. Yes. 

Mr. SourwIine. Now, 
is it not? 

[After pause:] I mean, what we need to solve that problem is 
training by judges and lawyers in the drawing of instructions that can 
be understood by the average juror? 

Mr. Kircu. No; it is much broader than that, because, and we 
have already developed in our group conferences out there that we 
have had, that instructions, to one judge, means how you couch your 
language. To another judge, it means the method in which you give 
at. 

Now, specifically, I will tell you what I mean, without naming the 
judges, because it is pretty well developed. 

Some judges present written instructions and are very meticulous 
and very careful to start off—they recite the complaint in detail, in 
full, they recite the answer, it is all well done and well expressed. 
Then, you cannot say that those instructions are not fair instructions, 
but a judge in that circuit—I could give you a good illustration, Roy 
Savage, at Tulsa. 

When he instructs the jury, he has the technique of analyzing the 
issues and he may start off in one case and say: 

“Gentlemen, now, insofar as the pleadings go, you have heard the 
attorneys make their opening statements, and there is no need to 
repeat the terminology. The court has carefully analyzed these 
issues and it appears to the court that the one issue that is in conflict 
between the parties is this particular issue’’—and he will tell them 
succinctly what it is—‘“‘Now, in your deliberations on this issue, here 
is the law that will govern’ "and he is able to focus, bring it right 
down to the jury’s understanding the problem and the law applicable 
to that; whereas another judge—and I am not saying he is not fully 
competent, but it is a different procedure, he will still go through 
all instructions, on each issue that is raised by the pleadings, even 
though in truth and in reality it ceased to be a real issue, and when 
he gets through the jury is—many jurors, I am sure, are lost in the 
confusion. 


Mr. Sourwine. Well, counsel has the right to request instructions; 
does he not? 

Mr. Kircu. Yes, they do, and that varies, of course, with each 
trial judge. 

Mr. Sourwine. And the judge—there is a basic ruling on that— 
will not refuse to grant such a request unless something is wrong about 
the construction—— 

Mr. Kircu. Yes, but that misses the point about what the problem 
of the instructions is. It is not enough instructions; it is how to 
make the jury understand the issues. 

Mr. Sourwine. I am not arguing with you. 

Mr. Kircn. I understand, and I am not arguing with you. 

Mr. Sourwine. I want the record straight on this. 

Mr. Kircu. Yes. 

Mr. Sourwine. There are two possible sources of instructions for 
the judge 


that is primarily a problem of semantics; 
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Mr. Kircu. Oh, yes. 

Mr. SourwWINE (continuing). And the problem on instructions, isn’t 
it true, is basically a problem of communication; isn’t it basically a 
problem of communicating to the jury, clearly, the law which should 
be communicated to them to guide them in their considerations? 

Mr. Kircnu. Yes, in their duties; it is a little broader than the law, 
the duties and the procedure——— 

Mr. Sourwing. That is why I say, it is a problem of semantics, it 
is a problem of communication, it is a problem of meaning. 

Mr. Kircu. That is right. 

Mr. SourwWiInrE. Now, in what respect are jurors different from other 
people as to what they may understand? 

Mr. Kircu. I don’t think jurors are any different. The point I 
am trying to make is that we lawyers are the ones that fail, if 1 may 
put it that way, we—I mean, we don’t understand the effect on the 
jurors—some of us, not all. 

Mr. Sourwine. But why is it necessary to record proceedings in a 
jury room in order to be able better to train lawyers and judges to help 
solve this problem of communication through the written or spoken 
word? 

Mr. Kircu. Well, Judge Phillips himself, in his remarks after the 
last session that was devoted to this, where we did play parts of one 
recording, pointed out that there was a specific illustration of where 
it showed that the instructions in that case were not adequate. I 
have the transcript here, and later, if you don’t mind, I would like to 
read it to you because it is very specific and to the point— — 

Mr. Sourwine. You missed the point again. Do you think the 
fact that you happened to report a case in which the instruction is 
inadequate is a demonstration of the proposition that you have to 
record the deliberations of juries in order to answer this problem of 
communication of instructions? 

Mr. Kircn. Yes, I do. 

Mr. Sourwine. Why? 

Mr. Kircu. Because we have attempted numerous times to ascer- 
tain whether jurors really understood courts’ instructions in the trial 
work out there, and here is the problem that you run into from just a 
practical standpoint. 

I have never yet found a juror that I talked to that would say he 
did not understand the court’s instructions. Putting the question— 
even if you—regardless of how you approach it, it creates right off a 
feeling that if you didn’t understand the court’s ——— you 
weren't very smart; so they all, regardless, ‘‘understand”’ 

And this que stionnaire that I am going to send you a aan of, we, 
out of the 1,400—of the replies, there were only 3, I believe, out of all 
these 5 States, of all these jurors, who answered the question that 
they had not understood the court’s instructions. 

Mr. Sourwine. Did you ask that question in the questionnaire? 

Mr. Kircn. Yes. 

Mr. Sourwins. How many replies were returned? 

Mr. Kircu. Somewhere better than 800 were involved. 

Mr. Sourwine. More than 800 persons said they did? 

Mr. Kirrcu. Yes. 

Mr. Sourwine. And three persons said that they did not? 

Mr. Krrcw. That is right. 
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Mr. Sourwine. Now, do you think that the recording of 5 or 6 
jury cases has invalidated that result in your questionnaire? 

Mr. Krrcu. Well, as I say, I would not want to draw conclusions 
from 5 or 6, but there were other questions that were invalidated. 

Mr. Sourwine. Other questions? 

Mr. Kircu. In the questionnaire, yes, they were invalidated. 

Mr. Sourwing. The questionnaire involved 1,400 jurors? 

Mr. Kiren. That is right—and it didn’t help us any. 

Mr. Sourwine. And why is it necessary to record the proceedings 
of a jury in order to get at this problem of communication? 

Mr. Kirew. All right. No. 1, if you are trying to discuss this with 
the lawyers and the judges, and we have a case specifically where they 
could tell what the issue is and whether or not the jury did under- 
stand the instructions, then you resolve the first question as to whether 
or not they did or did not understand it, and when you are working 
with the trial lawyers and you got some definite proof of it—which | 
refuse to concede—but if you had enough and can say, “This is the 
result of intelligent evaluation, that out of 20 cases tried involving 
this particular type of issue, now, here is 1 that the jury has con- 
sistently misunderstood” 

Mr. Sourwine. But did you have to record jury proceedings to 
get evidence that there were cases in which the jury misunderstood 
instructions? 

Mr. Kircu. Would you state that question again? 

Mr. Sourwine. Did you have to record the proceedings of j jurors 
in order to get evidence that there were cases where the jury mis- 
understood instructions? 


Mr. Kircu. No, we didn’t have to, but we thought that was the 
best way, and—— 


Mr. Sourwine. But, you say, you had issued a questionnaire to 
establish that. 

Mr. Kircu. Yes, that is one way of getting it. 

Mr. Sourwine. You didn’t have to go to bug a jury to establish it. 

Mr. Kircu. Well, you are getting into a philosophical argument 
there. 

Mr. Sourwine. No; I am not. That is one thing that is estab- 
lished, you have the fact that there is that problem. 

Mr. Kircu. That is right. 

Mr. Sourwine. Now, the next thing is how to attack the problem. 
You have already established that the problem existed, through your 
questionnaire, and I don’t know any attorneys in trial practice who 
would contend that there were not instances in which, for one reason 
or another, the jury misunderstood a charge. 

If you were interested primarily in attacking that problem, why 
was it necessary to bug the jury in order to get at the problem? 
Wouldn’t ordinary semantic principles and the application of them get 
at that problem? What is particularly unique about jurors? 

Mr. Kircu. Well, the answer to that is, that is a matter of opinion; 
a lot of people think one way and a lot of people think another, and 
your opinion on it is probably just as good as mine. 

Mr. Sourwine. Well, is it your opinion jurors are different than 
other people? 


Mr. Kircu. No, of course not. 
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I do think lawyers are different from other people, if you will be 
honest about it. 

Mr. Sourwine. You know, there is a substantial body of learning 
in the science of semantics. 

Mr. Kircu. It seems so. 

Mr. Sourwine. Why wouldn’t that body of learning be applicable 
to this problem, without the necessity of bugging the jury? 

Mr. Kircu. That still comes back to this: Purely, it is a matter of 
opinion as to whether the approach to it is sufficient— 

Mr. Sourwine. Will you tell us, were you really trying to solve the 
basic problem of communication or only to establish that there was a 
problem—were you trying to bug half a dozen juries to learn how to 
communicate with juries, or were you merely trying to establish that 
there were instances in which the instructions were not understood? 

Mr. Kircu. Well, as I probably failed to make clear this morning, 
what we started first to prove in the whole project was that, by and 
large, the jurors were doing a lot better job than anybody was standing 
up and given them credit for. That was the purpose of it. 

These other advantages were incidental to it, and there were all 
kinds of advantages, but no one itself is justification for the pro- 
cedure—it is a collection of them. 

Mr. SourwIne. Are you stating, sir, you never had any communi- 
cation or any connection with these cases in which the opinions of the 
jury were recorded? 

Mr. Kircu. No, sir; I haven’t stated that. 

Mr. Sourwinr. Have you stated that you have never been con- 
nected in an attorney-client relationship in a case in which jury 
proceedings were recorded? 

Mr. Krren. No, I haven’t stated that. 

Mr. Sourwine. Have you been connected in an attorney-client 
relationship in a ease in which the proceedings of a jury were recorded? 

Mr. Krrcu. My firm was counsel in one of the particular cases. | 
didn’t—the fact of the matter is, 1 didn’t know about it at the mo- 
ment, but one of the men in the office reported to me that he had been 
requested to give his consent and he had given it. 

Mr. Sourwine. You say you didn’t know at the time? 

Mr. Krren. Ths at it was going to be recorded? 

Mr. Sourwine. You did not know at the time your firm was 
connected with that case? 

Mr. Kircn. Well, I dido’t know what cases were going to be 
recorded. Once the project was set up, | stayed clear away from it. 

Mr. Sourwine. Are you presently connected in an _ attorney- 
client relationship with any of the cases in which the jury de libe ‘rations 
were recorded? 

Mr. Kircn. Well, ves, we still, the case—I don’t know whether it is 
on appeal before the circuit court or not, but 1 was—my firm repre- 
sented the plaintiff in the case. 

Mr. Sourwine. Does the question of the jury’s deliberations havi Ing 
been recorded have any place in the appeal procedure in that case? 

Mr. Kircu. In the what—appeal procedure? 

Mr. Sourwine. Appeal procedure, ves. 

Mr. Kircu. No. 

Mr. Sourwine. Was that fact mentioned at all in the appeal? 

Mr. Kircu. None whatever. 
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Mr. Sourwine. It was not disclosed? 

Mr. Kircnu. Well, now, wait a minute. What fact mentioned—that 
I was connected with the case? 

Mr. Sourwine. No, the fact that the jury in that case had its 
deliberations—— 

Mr. Kircn. No. 

Mr. SourWINE (continuing). Listened in upon? 

Mr. Kircu. No. The circuit court wouldn’t know that. 

Mr. Sourwiner. Does the client of either counsel in that case, as far 
as you know, know that? 

Mr. Kircu. You had Mr. Green yesterday. I did not ask him 
whether he had taken it up with his counsel or not. I talked with 
him briefly—— 

Mr. Sourwine. Were you his adversary in that case? 

Mr. Kircu. Yes. 

Of course, I, a while ago, inadvertently identified one case. I am 
sorry I have not hid that, but as long as— 

Mr. Sourwine. Do you know if he has advised his client that was 
the case? 

Mr. Kircu. No, I don’t know, but Mr. Newkirk told me he had 
taken it up with his clients. 

Mr. Sourwine. He did take it up with his client? 

Mr. Kitrcu. Or, my client—don’t get me wrong—it is the firm's 
clients—— 

Mr. Sourwine. Well, but it is your firm’s client; he doesn’t know 
about it? 

Mr. Kircu. That is right. 

The point I want to make is that Don Newkirk is a member of my 
firm. I wasn’t trying to create the impression I was in any way 
trying to shift it over to him. 

Mr. Sourwine. Was there any understanding in connection with 
the permission granted for this project on the question of whether 
clients would be advised with respect to the recording of the jury’s 
deliberations? 

Mr. Kircn. No, there was not. 

Mr. Sourwine. That was left in each case to the discretion of 
counsel? 

Mr. Kircu. That is—I assume so, because I did not cover that on 
the proposed rule—— 

Mr. Sourwine. Counsel were not cautioned to keep this confi- 
dential? 

Mr. Krrcx. Oh, yes; they were cautioned to keep this confidential. 

Mr. Sourwine. Well, would keeping it confidential permit them 
to tell their clients? 

Mr. Kircn. Yes, it would. There is no such thing as matters—I 
mean, | have never heard of a matter between an attorney and a 
client that was confidential. 

Mr. Sourwine. Did you hear the testimony this morning of Mr. 
Mikva, that in his opinion if a client did not know that counsel had 
agreed to the recording of the jury’s deliberations, and subsequently 
learned it he would, nevertheless, be bound by the attorney’s waiver 
and would not be able to secure any—— 

Mr. Kircu. I heard that. 

Mr. Sourwinre. Would you agree with that? 
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Mr. Kircu. Definitely. 

Mr. SourwinE. Do you think that counsel could foreclose the 
client from his rights in a case like that? 

Mr. Kircu. Definitely. 

Mr. Sourwine. | take it you do not think that agreement in any 
way constitutes improper conduct by counsel. 

Mr. Krrcn. None whatever. 

Mr. SourwiNeE. You think that the right of the client to free and 
full and unfettered deliberation in the jury room is a right that 
counsel may waive, and he can do that without his client’s consent 
and without his knowledge, without constituting misconduct on the 
part of counsel? 

Mr. Kircu. I do. 

Of course, you have stated that in an argumentative way. Counsel 
can waive jury, and I can give you all kinds of cases on it, and once 
counsel waives the jury, he gives away a right entirely, and there is no 
recourse merely because he did not consult the client, the law is very 
clear on that. I am talking about civil cases—you understand, there 
is a difference between criminal and civil. 

Mr. Sourwine. That is right. 

Is there any connection you know of between this project for record- 
ing the proceedings of juries and any project approved by the bar 
association relating to juries? 

Mr. Kircu. Could you state that again? 

Mr. Sourwine. Is there any connection between this project for 
recording the deliberations of juries and any project you know of 
approved by the bar association, relating to it? 

Mr. Kircu. Yes; there is a connection. 

Mr. Sourwine. What is the connection? 

Mr. Kircu. You have got various bar groups that want to be kept 
informed on the progress, as to whether you are able to do it, make 
advances in it——— 

Mr. Sourwine. You mean, there are varied bar groups that know 
of this project for recording proceedings of juries? 

Mr. Krrcu. Well, I wouldn’t want to go quite so strong—— 

Mr. Sourwine. W ell, your answer, sir, was— 

Mr. Kircu. The judic ‘ial section of the American Bar is quite 
familiar—that is the one that asked to be kept advised as we went 
along. 

Now, when you talk about a bar group, the Tenth Circuit Judicial 
Conference is very definitely a bar group, and they are quite interested 
in these results and they do know about it. 

In addition to that, we have a rather semipermanent committee 
called the jury study committee of the tenth circuit, in which I am 
involved and all of those members are very interested in knowing, 
at the appropriate time, whether we have made progress and what 
they can do to help carry it on. 

Mr. Sourwine. Do you know anything about a questionnaire 
sent out by the University of Chicago, dealing with this project, 
to individual judges asking them about the conduct of jury trials in 
their courts? 

Mr. Kircu. Yes, I do. I don’t know about the requirements— 
may I say how I know? 
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Mr. Sourwine. I just wanted to ask you if you had anything to do 
with the preparation or execution of those. 

Mr. Kircu. No. 

May I explain that? It will just take a second, as to how I know, 
because I think it is material. 

Mr. Sourwine. Go ahead. 

Mr. Krircn. I have had—I have a number of them in my files 
because numerous—several judges, when they received them, thought 
it should correlate with the work we were doing, and called my 
attention to it, and that is how I have had my knowledge about that 
particular work. 

Mr. Sourwine. Were you present at the Judicial Conference of the 
i0th circuit at Estes Park, Colo., last July? 

Mr. Kircu. Sure was. 

Mr. Sourwine. Did you hear any mention made there of the record- 
ing of 500 or any larger number of jury trials? 

Mr. Kirtcu. | did not. 

And, to my knowledge, certainly, during the program there was 
no such mention, and if, later on—I think I can explain where the 
figure comes from. 

Mr. Sourwine. Go ahead. 

Mr. Kircu. I think that the whole background of that was that I— 
in the initial stages 500 was the figure which I said, and I honestly 
believe it would be valuable to have. I arrived at that figure on a 
quick calculation. 

We have got 50 States—48, of course—but 50 jurisdictions, and if, 
during the years, we were going to talk about a cross-section, a samp- 
ling of 10 out of each State would be an approximation, the figure of 
10 was arrived at because that was the maximum number that I 
thought could ever safely be done in one jurisdiction, so I quickly 
arrived at that, and that was the figure which I told Judge Phillips 
about, and early in the project—and that is what I wanted, the only 
reason why I ever receded from the 500 figure was the cost—to finance 
that would be prohibitive. 

Mr. Sourwine. Did you have any correspondence with Federal 
judges in regard to your efforts to secure permission? 

Mr. Krrcu. I had correspondence with Judge Phillips. I had cor- 
respondence with Judge Hill. I had correspondence with Judge 
Arthur Lederle, the senior judge in Detroit. I believe that is about 
the extent of it. 

Mr. Sourwine. Do you have that correspondence with you? 

Mr. Kircu. No. 

As you know, my file is sitting on my desk in Wichita. 

Mr. SourwtNne. Do you have any of that correspondence? 

Mr. Kircu. I have Judge Lederle’s letter. 

Mr. Sourwine. And that is all? 

Mr. Kircu. Yes—now, wait a minute, just let me look, because 
I did have some pulled out. [Exhibiting.] There is a copy of my 
letter, November 23, to Judge Phillips that I picked up somewhere 
along the line. 

Mr. Sourwine. You say you do have a copy of that? 
Mr. Kircn. Yes. 
Mr. Sourwine. Would you furnish that for the record? 
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Mr. Kircu. Yes—Well, couldn’t I have copies made of it and leave 
that, rather—that is my only copy. 


Mr. Sourwine. Well, would you undertake to furnish the com- 
mittee with a full set of the correspondence with those judges, and 
their replies? 

Mr. Kircu. If the chairman desires it, I mean if he sees fit—— 

Mr. SourwiNe. May it be inserted? 

Senator JENNER (presiding). It may be inserted in the record when 
furnished. 


Mr. Kircn. Here is a letter from Judge Phillips about the program 
at Estes Park, if you want that. 

Mr. SourwiNne. May that be included in the material? 

Mr. Krren. If you want all the correspondence—— 

Mr. SourwIne. Yes. 

Mr. Kircu (continuing). I will get copies made. 

Mr. Sourwtne. In addition to what you have already agreed to 
furnish. 


(The correspondence submitted by Mr. Kitch is as follows:) 


NoOvEMBER 23, 1953. 
Hon. Orre L. PHILLIPs, 
Chief Judge, Circuit Court of Appeals, 10th Circutt, 
Denver, Colo. 

Dear JupGE Puiiurps: You will recall that while you were in Wichita I dis- 
cussed with you in a preliminary way a research project for the study of the jury 
system, which project is being carried out by the faculty of the University of 
Chicago Law School under the terms of a very liberal grant from the Ford 
Foundation. 

A general description of the project is outlined in a pamphlet by Bernard D. 
Meltzer, chairman of the committee supervising the project. A copy of the same 
is enclosed with this letter. 

The committee recognizes that if a significant job is to be accomplished that it 
will be necessary to obtain specific and concrete information as to what actually 
goes on in a jury room. The only means by which the committee can assimilate 
scientific, accurate information concerning the actual functioning of a jury is to 
obtain the assistance of trial courts to the extent that actual recordings are made 
of a substantial number of actual jury deliberations. It is the hope of the research 
committee that a minimum of 500 transcriptions can be assembled over the next 
3-year period. 

The committee would prefer to obtain these records in the various Federal 
courts because of their belief that a testing program in an area where juries are 
generally considered to be of the highest quality would more accurately reflect 
the true worth of the jury system than would recordings taken from some juris- 
dictions where the administration of the jury system has been questioned. 

The committee is quite anxious to start this project in the 10th circuit because 
of a belief on their part that the States represented in the 10th circuit provide 
more of a typical cross section of community life than most of the other circuits. 

As I previously informed you Judge Hill has already indicated his willingness 
to assist in the proposed project provided that the matter has your preliminary 
approval. Once a satisfactory plan is worked out we then propose to ask the 
assistance of other trial judges of the circuit. We are not asking any trial judge 
to assume such a responsibility unless he personally desires to give his aid, How- 
ever, we do feel that the project is so meritorious that we will have little difficulty 
in gaining the assistance of the trial judge. 

Naturally it is not intended any testing methods be made of jury deliberations 
in criminal cases nor is it intended that such transcriptions be made of any par- 
ticular case without the consent of trial counsel for the respective litigants. 

It is proposed that the experimental work be carried out under very definite 
rules designed to fully protect all jurors against any identification. 

The committee has already made preliminary experiments with various types 
of recording equipment. In the committee’s opinion the technical aspects of this 
problem will be easily handled. 
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A formal set of rules for use of the equipment will be approved by each trial 
judge and if you desire, by yourself before the project is commenced in any court. 
In order to be specific we have prepared the following proposed rules with the 
expectation that there will be suggestions made for their improvement. Iwill 
state these proposed rules specifically so that you will have something concrete to 
consider. They are as follows: 

1. A recording microphone will be placed in each jury room. The recording 
instrument with a satisfactory locking device will be placed in the judge’s office 
or at such other place as the trial judge may designate. The trial judge will be 
the sole custodian of the key. The operation of the instrument will be the respon- 
sibility of the court reporter or such other person as the trial judge may designate. 

2. No recordings will be made in criminal cases. No recordings will be made 
in civil cases without the consent of counsel for each party. 

3. When a recording is taken of a jury deliberation the record will be sealed 
and will remain in the custody of the trial judge or such other person as he may 
designate until final judgment has been entered and all appeals have been ter- 
minated. When this time arises the recording will be forwarded to a person to 
be designated by the research committee or to such person as the circuit court may 
prefer to designate. A single transcription of the record will then be made. 
Thereafter the original recording will be destroved. Thereafter the research 
committee will supervise the editing of the transcript so that all personal names or 
geographical references and all other identifying statements will be edited in 
such a way as to avoid any identification of the persons or controversies involved 
The edited transcript, together with the original transcript, will then be forwarded 
to the clerk of the circuit court of appeals or to such other person as your court 
may designate for review. If such officer is satisfied that the record has been 
appropriately edited he will then destroy the original transcript and will return 
to the research committee the edited transcript. If such officer feels that further 
editing is necessary he shall accomplish the same, destroying both the original 
transcription and the suggested edited transcription and will return to the com- 
mittee the transcript as edited by such officer. 

4. The entire project insofar as it involves the recording of jury deliberations 
will receive no publicity from any source until after the project is completed. 

5. In the event that services of court reporters are required by designation of 
trial courts or in the event that any person is appointed by the circuit court to 
perform any of the duties called for hereunder such persons shall be compensated 
from the funds made available to the research committee in such amounts and 
at such times as the trial court or the circuit court may fix. 

I again state the above rules are only suggestive in form and it is the desire of 
the committee to carry out the project under any additional restraints which the 
trial judges or yourself may see fit to require. 

I have intentionally been very brief in this presentation. I have made no 
effort to outline the possible advantages of this study to the legal profession and 
the courts at large. Certainly the study is approached with an open mind by 
the research committee and there is absolutely no basis for predicting any given 
conclusions which can be established by the study. 

If there is any reluctance on your part to approve the court’s participation in 
this program I would be very happy to arrange for the presence in Denver of those 
persons who will be responsible for the carrying out of the actual project at ans 
time which you may suggest. We are all extremely enthusiastic concerning the 
possible contributions to be made by this proposed study and we are very hopeful 
of obtaining your approval. 

With kindest personal wishes, I am 
Sincerely, 


Unitep Srates Court or APPEALS, ! 
TENTH CIRCUIT, 
Denver 1, Colo., November 25, 1958. 
Pau. R. Kitcu, 
First National Bank Building, Wichita 2, Kans. 


Dear Mr. Kitcu: This will acknowledge yours of November 23, relative to a 
research project for the study of the jury system. 

I have no objection to the project being carried out in the tenth circuit, subject 
to the conditions and_rules set forth in your letter, with one exception. 

I think it should be made plain to the jurors that while a recording is to be made 
of their deliberations in the jury room, it will only be released in a form which is 
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wholly impersonal and will not disclose to the public the identity of the jurors or 
of the trial in which the recording was made. I think a rule should be included 
covering the suggestion I have made. 

Sincerely, 


Orie L. PHILLIPs. 


1 This letter was provided the subcommittee by Professor Kalven, from whom it was requested in : 
cordance with the following letter from Mr. Kitch. 


FLEESON, Goorinc, Coutson & Kitcu, 
Wichita 2, Kans., November 8, 1955. 
Mr. J. G. SourwiIne, 
Chief Counsel, Internal Security Subcommittee, 
United States Senate, Washington, D. C. 


DEAR Mr. Sourwine: Enclosed herewith you will find the documents listed 
in your letter of November 4. Thank you for providing the list. I did not keep 
notes on the documents to be supplied and I found myself at a considerable loss 
in attempting to furnish all the committee requested. 

I do not have a copy of Judge Phillips’ letter of November 25, 1953. I ap- 
parently forwarded it on to the law school after it was received. If you do not 
already have a copy of this letter and desire the same please advise and I will 
attempt to obtain a copy. The subject matter of the letter was the granting of 
permission to carry on the project subject to giving general advice to the jurors. 
The letter is summarized in a statement recently made by Judge Phillips and 
others, a copy of which statement is enclosed herewith. 

The list of lawyers in attendance at Estes Park are those lawyers I definitely 
recall who attended the conference. I cannot definitely state how many of these 
lawyers attended the particular program. 

If there is any further information you desire, please advise. 

Very truly yours, 
Paut R. Kitcu 


(In view of the availability of the conference roster, provided by Judge Phillips, 
the list furnished by Mr. Kitch is omitted. ) 


te: Jury research project. 
To: Hon. Delmas C. Hill. 
From: Paul R. Kitch. 
Date: January 20, 1954. 

You have the original of Judge Phillips’ letter giving his approval to the pro- 
posal to permit the law school of the University of Chicago under the terms of a 
research grant from the Ford Foundation to make transcriptions of jury-room 
deliberations under certain conditions prescribed in a letter acknowledged by 
Judge Phillips. 

However, in giving his approval to the plan Judge Phillips stated that he 
thought in addition to the protective measures outlined in our letter that the jury 
should also be advised that a transcription might be made of their jury-room 
deliberations. 

Those in charge of the research project feel that if the jury is aware that a 
transcription is being made that the deliberations may be affected thereby and the 
accuracy of any conclusions drawn from the transcriptions will be subject to 
serious challenge. 

They are willing to take any further measures which Judge Phillips feels to be 
necessary to positively guarantee the protection of the identity of the jurors. If 
it becomes necessary to actually advise the jury of the taking of a transcription 
it is doubtful if the advantages of getting the information on such a basis will 
justify the tremendous expense involved in the undertaking. However, I do 
not believe that any final decision has been reached on this point pending our 
efforts to obtain Judge Phillips’ consent to the original plan or some modification 
thereof, 

In addition to the above point a very realistic problem is presented and that 
is that few lawyers would express their consent to the making of such a tran- 
scription if the jury was to know that the same was being made. 

As long as the jury does not know a transcription is being made then there is 
no possible basis for belief that the jury’s deliberations will be affected by the mak- 
ing of a transcription, 
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If the jury is advised that a transcription is to be made of its deliberations many 
lawyers will feel that the jurors may not carry on their deliberations in the same 
manner as they would in the absence of such a transcription. Consequently any 
lawyer who felt he had a particularly weak case would be extremely reluctant to 
consent to the procedure. If the jury does not know the recording is being made 
we do not anticipate any difficulty in obtaining the consent of counsel in each case 

to the making of the transcription. 
If this matter can be cleared with Judge Phillips I think that Mr. Meltzer, Mr. 
Kurland, and Mr. Levi are ready to take immediate steps to launch the program. 
Very truly yours, 


AMERICAN Bar ASSOCIATION, 
SECTION oF JUDICIAL ADMINISTRATION 


’ 


September 22, 1954. 


Mr. Pau R. Kitcu, 
First National Bank Building, 
Wichita 2, Kans. 

Dear Mr. Kircu: I appreciated very much the courtesy of your attendance 
at our council meeting. As you perhaps know, your visit stirred up some contro- 
versy, but that is one of the things that one must expect if he is to do anything out 
of the regular, day-to-day routine. 

I hope you will continue to maintain vour enthusiasm for your project and wish 
that you would continue to keep in touch with Judge Holtzoff, who is chairman 
of the section jury committee. 

Sincerely, 
ARTHUR F. LEDERLE. 


SEPTEMBER 28, 1954. 
Hon. ArtTHuR F. LEDERLE, 
Federal Building, Detroit 26, Mich. 


Dear JupGE LeEDERLE: Thank you for your letter of September 22. 

I did not realize that the Chicago session had created so much disturbance 
until Judge Phillips contacted Judge Hill on his return. 

I am sorry that any objections to the project were expressed without being 
fully advised as to the great lengths to which we have gone to protect the litigants 
and the jurors. I am confident that the project has great possibilities and that 
it can be successfully carried out. 

I am planning to write Judge Holtzoff soon and hope to visit with him in 
Washington at the first opportunity. 

Sincerely, 


Unitep Strares Court oF APPEALS, TENTH CIRCUIT, 
Denver 1, Colo., April 14, 1955, 

Pau R. Kitcu, 
First National Bank Building, Wichita 2, Kans. 


Dear Paut: May I thank you for your letter of March 24. The program 
you outline is quite satisfactory. 

Judge Hill talked with me on the telephone day before yesterday and advised 
that he would have to get consent from the lawyers in the case before the record- 
ing could be made public. He thought there would be no trouble in getting 
that consent. 

Judge Hill also said he thought it might be better to keep anonymous the 
court in which the recording was made. I told him I would leave that to you 
and him. The important thing is to make quite clear at the outset the safeguards 
that are thrown around the taking and use of the recording. 

With kind regards, I am 

Yours sincerely, 
Orte L. PHILLIPS, 
Chief Judge. 
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Unirep States Court or AppnEALs, TENTH CIRCUIT, 


Denver 1, Colo., July 19, 1955. 
Pau R. Kirtcu, Esq., 


830 First National Bank Building, Wichita, Kans. 

DrEAR Mr. Kitrcs: May I personally and in behalf of the judges of the 10th 
circuit thank you most sincerely for the splendid contribution you made to the 
Judicial Conference at Estes Park. 

With kind personal regards, I am 

Yours sincerely, ‘ 
Ore L. PHILLIPS, 
Chief Judge. 

Mr. Kitcn. Here is Judge Lederle’s letter; that is all I had with me. 

Mr. Sourwine. All right, sir. 

Now, you say as far as you were able, all the conditions that were 
imposed in connection with this project were carried out? 

Mr. Kircn. Well, it was not my responsibility. I mean, I was 
divorced from the supervision of it. 

Mr. Sourwine. Sir, when you were seeking this permission from 
the various judges, did you seek permission to have this recording 
done by the University of Chicago? 

Mr. Kircu. Yes. 

Mr. Sourwine. The judges knew by whom it would be done? 

Mr. Kircn. I told them it was a responsible research group. 
Whether I identified them originally, I don’t know, but subsequently 


they had to know, I am sure—I mean, I may have told them right 
off or may not. 


Mr. Sourwine. All right, sir. 

I have no further questions. 

Mr. Kircu. Mr. Chairman, may I make a statement to explain 
background on the Estes Park—lI think I can do it in a limited time, 
I mean, that has come into this hearing —— 

The CHarrMan. Oh, sure. 

Mr. Kitrcu. We have not covered it, and a lot of responsible names 
have been involved. 

I would like to state briefly that the origin of the Estes Park meet- 
ings arrived by reason of the fact that under the statute the Federal 
judges—— 

The CHatrMAn. Now, what judges? 

Mr. Kircn. All right—can’t I just—I think I could save time if I 
could, if I could get off one point and then if you direct me, I will stop 
and start over—I mean, if you want me to start that way, I will. 

The CHarrMan. Well, go ahead. 

Mr. Kircn. A judicial conference is required by statute once a 
year, at which time you meet and consider ways and means of im- 
proving the administration of justice. That is just the background 
of it. 

Judge Phillips, knowing about this project, asked me if—last 
summer, the request came here ahead of the meeting—if I could not 
get this research group to demonstrate the recording for the meeting the 
following summer, to pick out one of the recordings made and show 
the safeguards that we used and show the method of editing and then 
show the results that could be obtained and then let the judges discuss 
the whole project, the whole recording project. 

I told him that I would endeavor to do so. I took that up with 
Dean Levi and he objected to it on the grounds he thought it was 
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premature, that it would interfere with the research nature of the 
project. 

I told Judge Levi—Dean Levi that it put me in a very bad position, 
that if we had the cooperation of the 10th circuit and if they wanted 
this program for this purpose, that he was not in any position to deny 
it and he finally said that what he would do would be what Judge 
Phillips requested, that he would release an edited recording for the 
program but that he would have no connection with it whatever. 

I went up there—it runs in my mind in May, because the program 
was scheduled in June, to see definitely that the prepared recording 
would be suitable for playing here—I mean, to be heard, and at that 
time they played it for me and I heard the edited version of this tape; 
it had been reduced to 30 minutes. 

I heard it in a small room and it sounded adequate and so we put 
on the program. 

Now, much has been said on the program, that we were going to 
play the recorded jury deliberation, and whoever said that was mis- 
taken and I will supply you with a carefully-prepared statement of 
what the program was——— 

Mr. Sourwine. Could that be inserted in the record? 

Mr. Kircu. If I may, I would like to. 

(The material referred to was not made available to the sub- 
committee. ) 

Mr. Kircnu. Then the question arose of getting transcription and 
equipment out to Estes Park. We attempted to locate it and couldn't 
and finally I called Mr. Levi and told him he just had to send some- 
body out with this equipment to play it. 

The Cuarrman. Now, I am just interested in the names of the 
judges—— 

Mr. Kircu. All right—you didn’t hear the portion about Mr. X 
this morning, and that is what I was trying to explain—— 

The CHarrMan. All right. 

Mr. Kircu. But the recording was taken there the afternoon before 
the program, Judge Hill and Judge Phillips played the recording to 
made sure that all identifyings—that they were satisfied with the 
technique, and they were, and the next afternoon we had a 3-hour 
session involving this and it was played —— 

The CHarrMAN. Who was present? 

Mr. Krrcx. If you want all present, I cannot tell you. 

The CHarrMAN. Wait a minute. Answer my question. Who was 
present? 

Mr. Kircu. Well, there were judges and lawyers present. 

The CuatrMan. All right, what judges were present? 

Mr. Kircn. As far as I know, all of the 10th circuit judges were, 
with the possible exception of—I don’t recall seeing Judge Rogers 
there, I wouldi” t want to say whether he was or was not there. 

Now, of the judges from outside the circuit, there was Judge Clark, 
senior judge of the second circuit, he was there; Justice Clark of the 
Supreme Court was there; Mr. Sobe loff, the Solicitor General of the 
United States was there; Judge C hristianson— now, he may be—he is 
one man I don’t know, but I remember the name, Judge Christianson. 

That is all that I can personally identify, although the transcript 
makes reference to other names, they say “Judge’’ and so I assume they 
are judges. 
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The CuairMan. Now, you say there were lawyers there. What 
lawyers were there? 

Mr. Kiren. The lawyers who were invited to attend——— 

The CoainMan. What lawyers? 

Mr. Kirceu. The Judicial Conference—— 

The CHarrMAN. What lawyers, do you know? 

Mr. Kircu. Well, there were at least 100 lawyers, the lawyers from 
Wichita who were there and who were, I am sure, at the meeting— 
George Powers; George Stallwitz; I believe Ralph Hope—at least 40 
that I can remember. I will go through and try to give them to you, 
if that is what you want. 

The CHarrMAn. Yes. 

Mr. Kiren. Or I could supply a list that would help you. I am 
sure that they would permit supplying the registration at the confer- 
ence, which would give all the names. 

The CHairmMan. That would be all right. Now, you say there 
were 100 lawyers there? 

Mr. Kircu. I would say—I honestly think there were more than 
that. 

The CuatrmMan. More than that? 

Mr. Kircn. Yes. 

The CuarrmMan. Now, who besides lawyers were there? 

Mr. Kireu. Lawyers and judges. 

The Cuarrman. Yes—no one but lawyers and judges? 

Mr. Kircu. That is right. 

The CHarrMAN. Now, the statement—were you in the room there? 

Mr. Kircu. I was in the room there most of the time. 

The CHarrmMan. Now, the statement was made that this was a 
private showing for 20 judges; the statement is untrue, is that right? 

Mr. Kircu. Well, I didn’t hear that particular statement. 

The CHarrMan. You didn’t hear the statement that this was a 
private showing? 

Mr. Krren. For only 20 judges—I didn’t hear that, no. 

The CHatrman. All right. You may proceed. 

Mr. Kircu. When we actually got in—this is to explain Mr. X— 
when we actually got started—now, wait a minute—I had to get the 
transcription material. I called Ed Levi and I told him he had to 
send somebody out with that material and he said he would send 
Fred, provided they were not identified with the university, and it 
was only to bring the instrument and to play the recording for us. 

When the program started there were more people there than we 
had anticipated, the room was very full and they couldn’t hear it, so 
some of them spoke up and said, “Well, can’t you just tell us in gen- 
eral just what they are talking about aa can’t you play that part 
that is clear and audible and intelligible?” 

Well, Judge Hill on the spur of the moment called on Mr. Strodt- 
heck to do that and, of course, knowing of the agreement that he 
would not be identified with the project, he said “Mr. X”’ at the time 
and Mr. Strodtbeck had to take over on the assignment and tell him 
what portions were audible and any that weren’t intelligible and in the 
question period that followed it, he didn’t enter into it, they directed 
questions at Mr. Strodtbeck and he was consistently referred to as 
“Mr. X,” as the transcript will show. 
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Senator JENNER. How long was this transcription that was plaved? 
Mr. Kiren. This particular transcription that we played—that 
question was asked in the transcript, if you will give me just a second 
I think I can tell you. 

(After consulting document. ) 

Mr. Kircu. Approximately 2% hours and the— 

Senator JENNER. Two and a half hours? 

Mr. Kircn. Yes, and the recording a little under 30 minutes. 

Senator JENNER. And the showing that was made to Supreme 
Court Justice Clark and all of these judges and over 100 lawyers was 
with a 30-minute recording? 

Mr. Kircn. That is right, it was reduced, it was just the edited 
portions put together. 

Mr. Sourwine. Sir, do you recall the testimony yesterday, did 
vou hear it, that the De ‘partment of Justice’s statement, the statement 
made by Mr. Burger with regard to your contemplating over 500 
recordings of jury deliberations was false and was known to the 
Department to be false? 

Mr. Kircn. Yes, I heard that statement. 

Mr. Sourwine. Now, as a matter of fact, you are going to furnish 
the committee any correspondence in which that anticipation of 500 
cases was mentioned, are vou not? 

Mr. Krreu. In the original? 

Mr. Sourwine. Yes, and you don’t have any reason to believe that 
the Department of Justice may not have learned about that corre- 
spondence by now? 

Mr. Kircu. I am sure the Department of Justice knew about the 
correspondence and knew about the subsequent dropping of it. 

Mr. Sourwine. What do you say now about the testimony given 
here yesterday, that the Department of Justice’s statement was false 
and that the Department knew it was false? 

Mr. Kircu. Well, I am not going to make any charges against 
anybody. I don’t think it is fair to ask an attorney to answer that 
kind of a question. 

Mr. Sourwine. Why? Why not? You were there, you have 
knowledge of the facts and you are here to testify, and I am asking 
you about your knowledge of the truth or falsity of that testimony. 

Mr. Kircu. Well, I have no personal knowledge as to the truth or 
falsity of the testimony. I have a personal opinion. 

Mr. Sourwine. Wait a minute. Wait a minute; you heard a wit- 
ness testify that the statements made on behalf of the Department of 
Justice was false? 

Mr. Krrcu. That is correct. 

Mr. SourwineE. Do you know whether in fact the statement made 
on behalf of the Department of Justice was false? 

Mr. Kircu. Of my own knowledge? No. 

Mr. Sourwine. Yes. Do you know whether it is true that there 
was in contemplation at one time 500 or more cases of juries to be 
“bugged’’, or their deliberations recorded? 

Mr. Krircu. I know that the jury research project never had any 
such figure in mind. 

Mr. Sourwine. The research project didn’t directly contact any 
judges, did they? 

Mr. Kiren. That is correct. 
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Mr. Sourwine. You did on behalf of the university, did you not? 

Mr. Kircn. I explained to you the somewhat triplicate relation- 
ship in which I operated on this thing. 

Mr. Sourwine. Well, certainly, the judges knew you were seeking 
this permission for the University of Chicago, didn’t they? 

Mr. Kircn. I am not sure, as I told you a while ago, that at the 
outset of it that any particular group was identified. Now, they did 
before they gave any final approval of it. 

Mr. Sourwine. Did you know- 

Mr. Krren. I know that Judge Phillips very definitely limited any 
approval to the private run. 

Mr. Sourwine. You know what the facts are with regard to the 
mention of 500 cases, don’t you? 

Mr. Kircn. Yes, certainly. 

Mr. Sourwine. But you will not say that the testimony yesterday, 
which declared the Department of Justice to be stating that falsely, 
Was in any way in error? 

Mr. Kircu. State that question again. 

Mr. SourwINne. You will not state now that the testimony given 
vesterday, which declared that the Department of Justice made a 
false statement about that, was in error? 

Mr. Kircu. No; I won’t say it is true, I won’t say it is false 
because all my knowledge is based on what I have been told about it. 

Mr. Sourwine. But the fact is, you did have in contemplation 500 
or more cases in which jury proceedings would be recorded? 

Mr. Krrcn. I have explained at the outset I thought 500 would 
be necessary. 

Mr. Sourwinr. And you have not changed your mind about that? 

Mr. Kircn. I told you this morning that | compromised—in my 
mind—TI agree 100 would be enough, but I still, myself, preferred 500, 
if | could get money for it. 

Mr. Sourwine. I have no more questions. 

The CHarrMAn. Any questions? 

Senator JENNER. No. 

The CHarrMan. All right, thank you. 

Mr. Sourwine. Mr. Chairman, we have here a letter from the 
American Civil Liberties Union signed by Irving Ferman, asking for 
permission to testify before this committee. Would you care to 
determine whether that will be granted? 

The CuarrMan. Yes. We will permit him to testify. 

(The letter referred to is as follows:) 

AMERICAN CIvIL LIBERTIES UNION, 
Washington 1, D. C., October 11, 1955. 


Hon. James O. EASTLAND, 
lUnited States Senate, Washington, D. C. 
(attention: J. G. Sourwine, counsel.) 

My Dear Senator: In behalf of the American Civil Liberties Union, I would 
like to be accorded the privilege of testifying before the Senate Internal Security 
Subcommittee of the Judiciary Committee on the problem of “jury bugging” 
growing out of practices in Wichita, Kans. 

With best wishes, 

Very truly yours, 
IRVING FERMAN. 
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Mr. Sourwine. Is Mr. Ferman here? 

Mr. FerRMAN. Yes. 

Mr. Sourwine. Come forward, sir. 

The CHarrMan. Will you hold your hand up? 

Do you solemnly swear the testimony you are about to give will be 
the truth, the whole truth, and nothing but the truth, so help you 
God? 

Mr. Ferman. Yes; I do, Mr. Chairman. 

The CHAIRMAN. Sit down. 


TESTIMONY OF IRVING FERMAN, WASHINGTON OFFICE DIRECTOR, 
AMERICAN CIVIL LIBERTIES UNION 


Mr. Sourwine. Your full name, sir, your business or profession, 
and your address, please? 

Mr. Ferman. My name is Irving Ferman. I speak in behalf of 
the American Civil Liberties Union as its Washington, D. C., director. 
I am also a member of the bar of the State of Louisiana. 

Mr. Sourwine. Did you give your address, Mr. Ferman? 

Mr. Ferman. My address in Washington is 412 Fifth Street NW. 

Mr. Sourwine. Do you have a statement you want to make to 
the committee for the record? 

Mr. Ferman. Yes; I do. 

The union is a private organization devoted to the preservation of 
our personal liberty. Accordingly, we are vitally interested in the 
matter before this committee today. 

At this point I wish to emphasize my appreciation for what the 
lawyers and social scientists in Chicago are trying to do in bringing 
greater understanding to the functioning of our legal institutions. 

However, if the techniques used in the conduct of their study 
might adversely affect the proper functioning of our judicial system, 
particularly in those aspects affecting personal rights, they cannot, 
be condoned, no matter what ultimate value 1 -esulting findings might 
have in the improvement of our system. 

I am going to make some generalizations concerning the right to 
jury trial, and I would like to make the point that in “making these 
generalizations I do not imply that there is any disagreement among 
the parties testifying or those who would have testified concerning 
these generalizations. 

However, I am sure there is disagreement in terms of my personal 
opinion and the union’s opinion with respect to the consequences of 
certain acts. 

The right to jury trial is a right immemorial to freemen. Upon 
it rests much of our Anglo-American judicial traditions. This right 
is firmly established in our Constitution in article III and the sixth 
and seventh amendments to the Constitution. 

A basic distinction between our free society and the totalitarian 
societies of communism and fascism is the independence with which our 
society guards its judicial system. 

In this independence of our judiciary lies the hope always for 
ultimate justice, and in turn the heart of this all-important 
independence is our jury system. The right to a jury is an essential 
guaranty insuring this independence. 
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Justice William O. Douglas in his Almanac of Liberty expresses the 
essential character of the jury as follows: 

A jury reflects the attitudes and mores of the community from which it is drawn. 
It lives only for the day and it does justice according to its light. The groups of 
12 who are drawn to hear a case make the decision and melt away. It is not present 
the next day to be criticized. It is the one governmental agency that has no 
mbition. To preserve this kind of status for our jury system, it is essential that 
we keep completely private what transpires in a jury room during the deliberative 
stage. 

The fact that no coercion of a jury took place in the instant case 

hand is of no significance. The fact that consent was obtained to 
the jury ‘bugging’ from counsel of both sides as well as the court is 
of no significance, and further, the fact that the present law, in a good 
number of jurisdictions, does not recognize merely communication 
with the jury even during a deliberation as presumption of improper 
influencing of a jury verdict, is of no significance. 

The fact is that the right to jury trial must mean all that it can 
possibly mean. ‘This should involve the greatest assurance that the 
jury’s impartiality will be protected from any kind of surveillance, 
embarrassment, or possibility of coercion. 

When consent was obtained by the judge as well as counsel, little 
litigious opportunity was left for objections to be properly raised. 
Thus out of this consentual relation, there evolved the publie policy 
limiting the secrecy of the jury room, and thus derogating from the 
basic fundamental right of a jury trial. 

In short, any action which tends to establish even a climate injurious 
to the preservation of a particular personal right guaranteed by our 
Constitution must be challenged. To suggest the fact that a par- 
ticular individual in a given situation has not been harmed is com- 
pletely irrelevant, and likewise irrelevant is the fact that possible 
harm from future infringements resulting from practices of this kind 
may be outweighed by the good that could come from such practices. 

We plead today that the jury room remain tightly closed forever. 

Mr. Sourwine. Mr. Ferman, is there any question in your mind 
but that the right of jury trial guaranteed by the seventh amendment 
encompasses all of the attributes of a jury trial known at the time the 
amendment was written? 

Mr. Ferman. There is no doubt in my mind. 

Mr. SourwinE. Have you made any researches to determine what 
the attributes of a jury trial were at that time? 

Mr. Furman. No, | have not; specifically. 

Mr. Sourwixe. Do you know whether the seventh amendment 
protection for jury trials involves necessarily the protection of the 
absolute freedom of deliberation of the jury? 

Mr. Ferman. I would pause only in this respect, Mr. Counsel, 
that there are a good number of cases dealing with bases for a motion 
for a new trial which suggests that communication to a jury is not 
sufficient as a basis for a new trial unless there is a positive showing 
that there has been improper influence. 

Mr. Sourwine. Have you in your researches discovered any case 
which was the authority for the proposition that the tisha of 
deliberation of juries would not be impaired if there was fear on the 
part of the jury members that their deliberations were being recorded 
by a secret microphone? 
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Mr. Ferman. I do not know of a case, but I would be prepared to 
say that that would be sufficient basis for a motion for a new trial, 
absent, of course, consent, by the parties. 

Mr. SourwineE. Have you heard the discussion here as to the right 
of a litigant to protest and to take some form of seeking redress through 
an appropriate motion or pleading if he should learn that his counsel 
had waived his right to freedom of deliberation in a jury by consenting 
to have the jury proceedings “bugged’’? 

Mr. Ferman. Are you asking me whether any objection might prop- 
erly lie in those circumstances? 

Mr. Sourwine. I was about it. I wanted to ask you first if you 
heard the testimony. 

Mr. Ferman. Yes; I did. 

Mr. Sourwine. Is it your opinion that the litigant in that case 
would have no recourse, that he would be foreclosed from raising the 
question after he found out about it? 

Mr. Ferman. Well, I think he might be foreclosed, and that is why 
I am here today, because I feel that, as I indicated in my statement, 
this is an unusual situation and perhaps a unique situation, in that, 
as I indicated, there is little opportunity within the litigious framework 
for raising an objection. 

Here, because of the consent on the part of the court and the attor- 
neys, we have, to put it in the most conservative terms, perhaps the 
beginning of a policy with respect to maintaining privacy during a 
jury deliberation. 

Mr. Sourwine. Does the American Civil Liberties Union favor 
legislation to foreclose all possibility of the listening in or recording of 
jury deliberations? 

Mr. Ferman. I have not been mandated to make any statement, 
and that has not been studied. I would assume so, but I have no 
mandate to suggest that. 

Mr. Sourwine. Do you, sir, have any personal knowledge of the 
recording’of any of the jury deliberations that we have been hearing 
about in the last 2 days? 

Mr. Ferman. I do not, Mr. Counsel. 

Mr. Sourwine. I have no other questions. 

The Cuatrman. Mr. Ferman, the right of trial by jury as guaran- 
teed by the Constitution, also, as I understand it, carries the perfect 
freedom of deliberation; is that true? 

Mr. Ferman. I would say as a general proposition, yes. But 
what troubles me is a line of cases which seem to suggest that mere 
interference or mere invasion of privacy of a jury deliberation is not 
sufficient basis for motion for a new trial. 

The CuarrMan. Now, that is not what I am getting at. In your 
judgment, is it or is it not the responsibility of the trial judge to see 
that those provisions of the Constitution are carried out, including 
the perfect freedom of secret deliberation by the jury? 

Mr. Ferman. I would say yes. 

The CuarrMan. Then is it your judgment that the judge in this 
case, Judge Hill, who permitted that, did not perform his duty? 

Mr. Ferman. Well, Mr. Chairman, you could appreciate my feelings 
as a member of the bar in criticizing a gentleman on the bench. 


The CHarrmMan. I know how we feel about criticizing judges. 
But 
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Mr. Ferman. I think that I could appreciate the motivation of a 
judge and his interest in experimentation that might lead to an 
improvement of the jury system, but I think, on the other hand, that 


the duty to have remain private jury deliberations should have 
prevailed. 


The CuHarrMANn. Do you not think it was his duty to prohibit the 
“bugging”’ of these juries? 

Mr. Ferman. Yes; I do. 

Senator JENNER. Mr. Ferman, what effect do you think this would 
have upon our jury system if this experiment of the University of 
Chicago was permitted to continue unabated? 

Mr. Ferman. Well, if I may, Senator Jenner, I would like to answer 
your question this way. I am prepared to argue today that even 
though one might determine that the operation of this experimental 
project, or the techniques used in this experimental project, might Lot 
in fact have a coercive effect, I think the mere possibility would 
suggest to me the necessity for prohibition. 

Senator JENNER. Thank you, sir. 

I have no further questions. 


(Mr. Ferman provided the subcommittee with the following statement of 
A.C. L. U. executive director, P. M. Malin:) 


News release, American Civil Liberties Union, New York 10, N. Y. 


For release Friday a. m. newspapers, 
October 7, 1955.] 


The American Civil Liberties Union yesterday sharply criticized as an “invasion 
of the privacy of jury deliberations” the recordings of jury discussions made last 
year in Wichita, Kans., as part of a scientifie study conducted by the University 
of Chicago Law School and financed by the Ford Foundation. 

Newspaper reports yesterday disclosed that a microphone had been concealed 
in the jury room in five civil cases as part of the law school’s program of research 
in law and the behavioral sciences. 

ACLU Executive Director Patrick Murphy Malin, in a public statement, con- 
demned the practice as a violation of the right to jury trial guaranteed by the 
sixth and seventh amendments, because it undermined the impartial nature of the 
jury room. ‘‘Everybody concerned in a case should have the firm assurance that 
the jury is as impartial as humanly possible—as free as scrupulous observance of 
rules can make it from any kind of actual or potential surveillance, embarrassment, 
or coercion.”’ 

The full text of the ACLU statement follows: 

“The American Civil Liberties Union is shocked to learn from this morning’s 
newspapers that, as part of a jury study in the University of Chicago Law School 
program of research in law and the behavioral sciences, for which the Ford Founda- 
tion has made a grant, recordings were made of jury deliberations in five cases in 
a Federal court at Wichita, Kans., last year. We wish inmediately to express our 
complete opposition to any kind of invasion of the privacy of jurv deliberations in 
any court. Our detailed opinion must of course await full exploration of the facts 
and applicable law, but we know we will abide by these principles: 

“The right to jury trial guaranteed by the sixth and seventh amendments must 
mean all that it can possibly mean. Everybody concerned in a case should have 
the firm assurance that the jury is as impartial as humanly possible—as free as 
scrupulous observance of rules ean make it from any kind of surveillance, embar- 
rassment, or coercion. This is gravely threatened, both for that present case and 
all future cases, if jury-room proceedings are later revealed to anyone, even a scien- 
tist impassionately studying human behavior. 

‘‘We know that jurors are human, and we can understand why their behavior is 
a matter of scientific interest. We recognize that the recordings at Wichita were 
made with the prior consent and approval of the chief judge of the circuit, the trial 
judge, and the attorneys for all parties, including the United States district attor- 
ney. We recognize that the director of the jury study has a distinguished record 
of devotion to civil liberties. 

‘But even under ideal auspices and even if there were consent of the jurors 
themselves, the threatened damage to civil liberties would be far greater than the 
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scientific knowledge, however beneficial. Any destruction of the privacy of jury 
deliberations is bad, even in the form of @ juror’s comments after the verdict is 
rendered. The destruction is all the worse when it is officially sanctioned and uses 
a method closely akin to wiretapping. 

‘‘An impartial jury has for a thousand years been one of the foundations of our 
civilization. Study of the jury system must confine itself to methods which do 
not endanger the subject of the study. The juror himself and everybody who has 
to rely on him need absolute protection for the juror. No matter how good may 
be the reason for opening the door of the jury room, all manner of evil can also 
enter. It should remain tightly closed forever.’’ 


The CHarrMan. We thank you, sir. 
Are there any further witnesses? 


Mr. Sourwinge. No more questions, Mr. Chairman, and I have no 
more witnesses. 


The CHarrMAN. The subcommittee is adjourned. 

(Whereupon at 2:50 p. m., the subcommittee adjourned.) 

(Following completion of the hearing, the following correspondence 
from Judge Orie L. Phillips was received by Chairman Eastland :) 


Unitep States Court or APPEALS, TENTH CIRCUIT, 
Denver 1, Colo., October 27, 1955. 
Hon. JAMES QO. EASTLAND, 
Chairman, Subcommittee of Senate Committee on the Judiciary To Investigate 
the Administration of the Internal Security Act and Other Internal Secu- 
rity Laws, Senate Office Building, Washington, D. C. 

My Dear Senator: Enclosed you will find for your information a statement 
jointly prepared by Dean Edward H. Levi, Judge Delmas C. Hill, and myself, 
which undertakes to set forth succinctly the pertinent facts with respect to the 
recordings of the deliberations of juries in the United States District Court for 
the District of Kansas in six cases. 

I drafted the prefatory paragraph of the enclosed statement. One of the 
statements which I had in mind which was inaccurate and misleading appeared 
in an AP dispatch last week. It read: 

“Dean Edward H. Levi of the University of Chicago Law School, October 12 
testified before the Senate Internal Security Subcommittee in Washington the 
tape recording at Wichita was done * * * with the approval of a number of 
leading jurists, including Phillips.” 

In a discussion with Dean Levi in the course of the preparation of the enclosed 
statement, he stated that he did not testify that the recording was done with 
my approval. 

In my letter to Mr. Kitch in response to his letter of November 23, 1953, I 
expressed the opinion and took the position that the recording of a jury’s delib- 
erations should only be made after the jurors involved had been told the recording 
was to be made and given assurance that it would only be released in a form that 
would be wholly impersonal. Photostatic copies of Mr. Kitch’s letter and my 
reply are enclosed herewith. 

In my conversations with Mr. Kitch and Judge Hill in February 1954, I ampli- 
fied that opinion somewhat. I said it was my opinion that the jury should be told 
in advance that the recording was to be made; that it was to be used only for the 
limited purpose of research and study of the jury system; and that it would not 
be so used until the recording tane and any transcript thereof had been cut and 
abridged so as to remove therefrom the names of the parties in the case, the time 
and place of trial, the court in which the recording was made, the identity of the 
jurors, and all other identifying facts and circumstances. 

I do not think it can be fairly said that I approved the making of the recordings 
in the way they were carried out by reason of the fact that, in response to a ques- 
tion by Judge Hill, asked after I had fully stated my position, whether I would 
object if a few cases were recorded following the procedures that Mr. Kitch had 
set forth in the rules, but without prior communication to the jurors, I said, in 
effect, that I still adhered to the opinion the jurors should be informed, but if you 
want to go ahead and carry it out the other way on an experimental basis in a 
limited number of cases, I would not object. 

After my conversations in February with Mr. Kitch and Judge Hill, I had no 
further communication with them, or any information from any source, with 
respect to the recordings until Judge Hill told me, in July 1954, that recordings 
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had been made in six cases and that he was of the opinion that no further record- 
ings should be made in his court. In response to Judge Hill’s statement, I told 
him I fully agreed with his opinion. 

In Mr. Kitch’s letter to me of November 23, 1953, a carbon copy of which was 
sent by Mr. Kitch to Judge Hill, Mr. Kitch stated: 

‘‘As T previously informed you Judge Hill has already indicated his willingness 
to assist in the proposed project provided that the matter has your preliminary 
approval. Once a satisfactory plan is worked out we then propose to ask the 
assistance of other trial judges of the circuit. We are not asking any trial judge 
to assume such a responsibility unless he personally desires to give his aid. How- 
ever, we do feel that the project is so meritorious that we will have little difficulty 
in gaining the assistance of the trial judge. * * * 

‘‘A formal set of rules for use of the equipment will be approved by each trial 
judge and if you desire, by yourself before the project is commenced * * *.”’ 
{Italics mine.] 

As chief judge of the Court of Appeals of the 10th Circuit, I have no super- 
visory powers over district judges or district courts, except the power to assign a 
district judge to sit in the court of appeals, in a district other than his own in the 
10th circuit, and in statutory three-judge courts. 

Such supervisory powers as exist are vested in the Judicial Council of the circuit, 
composed of the five circuit judges. Accordingly, I conceived that I could only 
express my opinion and give advice. I certainly had no power officially to au- 
thorize that a recording be made or direct that it not be made. 

The reasons I took and adhered to the position that the jurors involved should 
be advised in advance that the recording was to be made were twofold: 

(1) I felt that if the recordings were made, especially on the scale originally 
planned, but not carried out, the fact that recordings were being made would 
inevitably become known to the public, but that the limitations and safeguards to 
be observed would in all probability not be fully known or understood by the 
general public. 

As a result, future jurors might enter the jury room to deliberate on their verdict 
conscious of the fact that a recording might be made of the deliberations, but 
without any real understanding of the limited purpose for which the recording 
would be used and the abridgments that would be made thereof; and that such 
fact might inhibit full and frank discussion in the jury room. 

On the other hand, if such jurors knew that such recordings were only made 
when that fact was made known to the jurors in advance of the making, they 
would not fear that such a recording might be made of their deliberations, and they 
would not thus be inhibited. 

(2) The second reason is based on what I conceive to be fair and decent. 

While a recording of the jury’s deliberations in a particular case, wholly un- 
known to the jurors, would not affect their deliberations or their verdict in that par- 
ticular case, it seems to me that when jurors enter the jury room to deliberate on 
their verdict, rightfully believing that their deliberations and discussions will be 
effectively closed to any outside ears, that it would be grossly unfair to permit a 
recording to be made of their deliberations, even if made for what is believed to be 
for a worthy and useful purpose. 

I did not know the exact procedures that had been followed prior to, during, 
and after the recordings were made in the Federal district court at Wichita, until 
Judge Hill, in response to a request from me, on August 26, 1954, wrote me a 
letter in which he undertook to outline specifically the procedures that had been 
followed. A photostatic copy of that letter is enclosed herewith. 

After the experimental recordings had been completed in the Federal district 
court at Wichita, Judge Hill and I reached a firm understanding that no further 
recordings would be permitted in that court. 

By that time I had reached the conclusion that if any further requests were 
made for permission to make recordings in the courts of the 10th circuit, I would 
ask that tHe matter be submitted to the Judicial Council of the circuit, with the 
request that it give the matter careful consideration and take such action as it 
deemed appropriate. I regret that I did not follow that course in the first instance. 
Hindsight is better sometimes than foresight. However, no requests have been 
made and no further recordings have been made in the 10th circuit. 

I did not suggest the program that was put on at Estes Park in July 1955. 
Mr. Kitch’s committee had participated in the program on another phase of the 
jury study at the Judicial Conference of the circuit in July 1954. It was well 
received and highly commended. When I came to prepare the program for the 
1955 Conference, I asked Mr. Kitch if he desired to have his committee participate 
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in the program. I definitely did not have the recordings in mind. However, 
Mr. Kitch suggested the presentation of a portion of one of the recordings and the 
building of a program around it. I told him it would be all right, providing the 
portion of the recording produced had been cut so as to render it wholly impersonal, 
and if the procedures followed in the making of the recording were fully stated. 
Mr. Kitch prepared the program and directed its presentation. 

May I add that I have a high regard for Judge Hill. I am sure that it was his 
desire to proceed with the experiment cautiously and not to do anything that 
would injure litigants, the jurors involved, or the jury system, and that he was 
actuated by a desire to make a worthwhile contribution to the study being carried 
out by the Law School of the University of Chicago. Moreover, he limited the 
recordings in his court to six cases. 

You are at liberty to include this letter and the enclosures referred to therein 
in your report, if you desire to do so. 

With kind regards, I am 

Yours sincerely, 


Orie L. PHILirps 


Unitep States District Court, 
District oF KANSAs, 
Wichita 2, Kans., August 26, 1954. 
Hon. Ore L. PHIuuies, 
Chief Judge, United States Court of Appeals, 
Denver, Colo. 


Dear JupGeE Puitures: Pursuant to your request for information concerning 
the jury project conducted in this court during the past few months by the Law 
School of the University of Chicago I am happy to give you the following informa- 
tion. 

The law school provided new equipment for the project including microphones 
and the recording machine itself. At project expense the microphones were 
installed in well-concealed places in the jury room and the machine was placed in 
the coat closet of my private office with proper wiring connections. 

A project team was sent to Wichita by the dean of the law school with Mr. Ab 
Mikva, an able Chicago attorney and former law clerk to Mr. Justice Minton, as 
the supervisor. There were two keys to the closet which was kept locked at all 
times during the period the project was being carried on with one key remaining 
in my hands and the second key being turned over to Mr. Mikva, and at no time 
during the recordings was anyone permitted to listen to the same—this including 
myself. Mr. Mikva operated the recording machine and made such mechanical 
adjustments or changes on the same during the recordings as was necessary to 
insure proper recording but did not at any time listen to the deliberations for anv 
other purpose. 

In addition the following precautions were taken: 

1. The recordings were made only in civil cases and at no time was any 
recording made of any criminal proceeding. 

2. In each case recorded prior to the commencement of the trial, counsel on 
both sides were called into my chambers and were fully advised concerning the 
project and the consent of all counsel in each particular case was received before 
the recording of the jury deliberations was made. At this same time counsel 
were advised that the recordings would not be heard by anyone until after all 
posttrial matters were disposed of by the court and that the same would not 
be available to anyone for purposes of appeal. 

3. No publicity of any kind or character was given to the project through 
the medium of the newspapers. 

4. No juror had knowledge that recordings of the jury deliberations were being 
made so that that fact could not in any way affect the jury deliberations in any 
way. . 

Recordings were made of jury deliberations in six civil jury trials. Two of 
them being automobile damage suits. Two were Government land condemnation 
suits. One a breach of promise to marry suit and one a damage suit arising 
from the alleged. underground seepage of water from a privately owned water 
reservoir, 

As to all of these cases the project team was instructed by the court to do 
nothing with any particular recording until that case was finally disposed of by 
the court. At present transcripts have been made in two cases, both of which 
have been finally disposed of. In the two condemnation cases motions for new 
trials were filed and no questions raised which could in any manner be affected 





RECORDING OF JURY DELIBERATIONS 193 


by these recordings as they were purely legal questions passed upon by the 
court during the course of the trials, and the team was permitted to make tran- 
scripts of those recordings. In the fifth case notice of appeal was given and 
nothing was done on this case. In the sixth case a motion for new trial is still 
pending and likewise nothing has been done by the team with this recording. 

All of the recordings were taken back to Chicago by Mr. Mikva and placed 
under lock in the office of Dean Levi, but after receipt of your telephone call, 
I requested that they return to me ali of the recordings except in the two civil 
cases finally completed, and clso all other material they had concerning any of 
the incomplete cases. I have also requested copies of the transcripts in the 
two completed cases so that I could forward the same to you for your perusal 
and consideration. 

In connection with these cases I permitted the team to go out and personally 
interview the jurors, but not until such jurors had been finally dischargec. from 
jury duty and even then without the jurors learning that any recordings had 
been made. I am also advised that copies of these interviews will be furnished 
to me so that I may forward them on to you. 

Undoubtedly you also want to know the reaction of the lawyers involved in 
these various cases to this project and I can assure you that they were all whole- 
heartedly in favor of it and had a feeling that a great deal could be learned from 
such an experiment from which improvements could be made in our jury system. 

After you called me I asked Mr. Kitch to come to my office in order that | 
could find out exactly what had transpired in the committee room. He stated 
to me that his purpose in going to the meeting was to secure the cooperation of 
other judges so that the project could be extended and carried on in other 
districts. That he did not refer to any particular district in which the project 
had operated but did say that it was in the 10th circuit. He also asked me to 
tell you that he would be very glad to fly out to Denver and talk further with you 
about the same if you so desired. Likewise, I would be very happy to talk with 
you personally about it and, of course, will give vou any other desired information, 
and when I have received the two completed transcripts and the writeups of 
juror interviews, I will forward the same to vou. 

With kindest personal regards and best wishes, I am 

Sincerely yours, 
Detmas C. HILt. 


OcToBER 25, 1955. 

Because certain statements have appeared in the public press with respect to 
the recording of the deliberations of juries in six cases in the United States district 
court at Wichita, Kans., which are inaccurate and misleading, Orie L. Phillips, 
chief judge of the Court of Appeals for the 10th Judicial Circuit, Delmas C. Hill, 
judge of the United States District Court for the District of Kansas, and Edward 
H. Levi, dean of the University of Chicago Law School, have prepared the follow- 
ing statement, which statement reflects the pertinent facts: 

In November 1953, Mr. Paul Kitch, a member of the Kansas bar, residing at 
Wichita, Kans., discussed with Judge Phillips a project for research and study of 
the jury system. Mr. W. Eugene Stanley and Mr. Kitch had, prior to that time, 
discussed with the University of Chicago Law School a plan for recording actual 
jury deliberations as a part of its projected study of the jury system. In the 
course of the discussion with Judge Phillips, Mr. Kitch asked Judge Phillips his 
opinion with respect to the propriety and desirability of making tape recordings 
of the deliberations of juries in actual cases under procedures and safeguards which 
he believed would protect the jurors and litigants from injury. Judge Phillips 
replied that he entertainec grave doubt about the undertaking and would not feel 
like expressing an opinion without giving it careful consideration. 

On November 23, 1953, Mr. Kitch wrote a letter to Judge Phillips in which he 
set forth a proposed set of rules governing the procedures to be followed and the 
safeguards to be observed prior to, during the making of the recordings and there- 
after, stating that these rules were to be approved by the trial judge, and adding, 
“if you desire, by yourself.’’ In his letter Mr. Kitch stated he had discussed the 
recording project and proposed safeguards with Judge Hill. In reply to that letter, 
Judge Phillips wrote a letter to Mr. Kitch on November 25, 1953, in which he 
stated that he had no objection to the project being carried out in the 10th Circuit, 
subject to the conditions and rules set forth in Mr. Kitch’s letter, with one excep- 
tion. He stated that he thought it should be made plain to the jurors that while a 
recording was to be made of their deliberations in the jury room, it would only be 
released in a form which would be wholly impersonal and would not disclose the 
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identity of the jurors or of the trial in which the recording was made and suggested 
that such a provision for disclosure to the jury be added to the proposed rules. 

Early in February 1954, Mr. Kitch discussed with Judge Phillips the waiver of 
the condition that the jury be informed. Judge Phillips stated that he still was of 
the opinion the jurors should be informed, but that he might not object if the 
experiment were restricted to a limited number of cases. Thereafter, Mr. Kitch 
informed Judge Hill of this conversation had with Judge Phillips. On February 
12, 1954, while Judge Hill was sitting in the Colorado district, he discussed the 
matter with Judge Phillips. Judge Phillips reiterated that he thought the record- 
ing should not be made without the knowledge of the jurors. Judge Hill replied 
that Mr. Kitch was not willing to adopt the suggestion Judge Phillips had made in 
his letter because he thought informing the jurors might interfere with the freedom 
of their deliberations. Judge Hill asked Judge Phillips if he would object if a few 
cases were recorded following the procedures that Mr. Kitch had set forth in the 
rules, but without prior communication to the jurors. Judge Phillips replied that 
while he still adhered to the opinion the jurors should be informed, he would not 
object to it being tried out on an experimental basis in a limited number of cases. 

The University of Chicago Law School, on February 13, 1954, was informed 
by Mr. Kitch that Judge Phillips’ original condition of disclosure to the jurors 
had been waived for a limited number of cases. 

In the spring of 1954, recordings were made in six cases. In making the 
recordings, the jurors were not informed, but all safeguards necessary to the 
maintenance of the privacy and nonidentity of the jurors, as well as others, were 
strictly followed. Judge Hill saw to it that nobody listened in to the actual 
deliberations of the jury. The original recordings were kept under lock and key 
until after the case had been disposed of, and after transcription, the geographical 
locations, names, and other identifying features were removed in making up 
masked transcriptions. 

The University of Chicago Law School had undertaken a broad study of the 
jury system. The making of recordings of actual jury deliberations was only 
a small part of that study. 

In July 1954, Judge Hill advised Judge Phillips that the experimental record- 
ings had been completed and that it was his conclusion that no further recordings 
should be made in his court. Judge Phillips fully concurred in that view. The 
University of Chicago Law School did not contemplate that any further recordings 
should be made in Judge Hill’s court, because the limited number specified had 
already been recorded, and because it wished to analyze the recordings already 
made for the purpose of testing the validity of the other techniques employed in 
the jury project, more particularly the techniques of juror questionnaire and 
experimental juries. 

In August 1954, in a conversation with Judge Phillips, Judge Hill again affirmed 
what he had said in July 1954. Judge Phillips stated that if any requests were 
made to make further recordings in the 10th circuit, it was his intention to present 
such requests to the Judicial Council of the Court of Appeals of the Tenth Circuit, 
composed of the five circuit judges, for full and careful consideration. No further 
requests for permission were made and no further recordings were made. 

The recording of a limited number of actual jury deliberations was undertaken 
as an experiment in a serious manner to further an important study of a basic 
legal institution with the objective of strengthening and improving the jury 
system, and with a purpose to observe essential safeguards to protect the jurors 
and litigants from injury. 

Epwarp H. Lrv1, 
Detmas C. HI, 
Ore L. PHIurps. 


OcTOBER 27, 1955. 
Addendum by Judge Phillips: One fact was omitted inadvertently from the 
above statement, that is, a carbon copy of Mr. Kitch’s letter of November 23, 
1953, to Judge Phillips, was sent by Mr. Kitch to Judge Hill and that fact was 
indicated in a notation at the end of the letter. 
Ore L. PHILurrs. 
APPENDIX I 


REGIONAL VARIATIONS 


1. Sent to: Insurance claim adjusters of major insurance companies, with the 
cooperation of the company headquarters. 

2. Purpose: To obtain a systematic estimate of the regional variations in jury 
verdicts throughout the United States by utilizing the estimates of the insurance 
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adjusters who base their settlement decisions partly on the jury award they expect 
in their area. 

(The above description of procedure and purpose of the following questionnaire 
was provided the subcommittee by Dean Levi.) 


After you have filled this out, just fold, seal, and mail—no postage is necessary 
Thank you for your cooperation. Law School, University of Chicago 


INSTRUCTIONS 


Here are six accident case histories. 
You are to assume that all efforts to settle the case have failed and that the date 
of the trial is imminent. The case would come to trial before a jury in the 


could settle for X dollars, you would do so. You are to assume that the limit 
on the policy is $100,000. If the plaintiff should not accept your offer, you would 
rather go before a jury and take your chance there. 

It is this amount of X dollars which we want you to put on each of the six cases. 

In Cases 1, 2, and 3 liability is clear and only the size of damages in doubt. In 
the other three cases you will also have to take into consideration that there may 
be doubt as to the liability. 

In all cases you are to assume that the plaintiff is represented by the local bar’s 
most successful trial lawyer. 

1. Your evaluation of the case: 


—— Plaintiff Would settle for— 
INO. 


Mr. B., Ex-vice-president 
Mr. J., Railroad worker 
Mrs. W., Housewife 
Miss D., Stenographer 
Miss F., Assistant editor 
Mr. G., Geologist___- 


PAARPARAA 


2. If the plaintiff were represented by an average lawyer rather than by the 
bar’s most successful one, would you or would you not reduce the settlement value 
for these cases? 

(check one) 

[] Would reduce. 
[} Would not reduce. 


If “Yes,” by about how many per cent? % 


(fill in) — 
3. If these cases were to come up for trial in the Federal District Court, instead 
of in the court indicated above, how would you expect the verdicts to come out 
as compared with the State Court? 
I expect in the Federal District Court 
(check one) 
(_] higher verdicts. 
[] about the same. 
[-] lower verdicts. 
(] Couldn’t say; have not enough experience with Federal Court. 
If higher or lower, by about how many per cent? % 


This questionnaire was filled out by: 
Name... -- 
Position _ _- L 
Insurance company --_- 
Location of office: City______ 


__ years. 
(fill in) 
Of these, how many years in your present State? snidiisncehsomninsaica lt CGI 
, . . - 
( fill in) 


——$——————— 


*If no court is designated, fill in name and place of state court you are most familiar with. 
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THE University oF Cuicaco Law ScHoon 
Srx CasgE Historigs oF PERSONAL INJURIES SUFFERED IN AUTOMOBILE ACCIDENTS 
To be evaluated on the enclosed questionnaire 
Case No. 1 (Mr. B.) 


Mr. B. was struck down by the defendant’s automobile under circumstances 
which leave no doubt as to the defendant’s liability. The plaintiff, Mr. B., who, 
at the time of the accident in April 1954 was 57 years old and was employed as 
Executive Vice President in a large publishing firm earning $25,000 per year, 
suffered the following damages: He was thrown to the ground, broke his leg (the 
fibula) about three inches below the knee joint, and was taken to the hospital in 
an ambulance, where his leg was put in a cast. He was in the hospital for two 
weeks and at home in bed with the cast on for another four weeks. After the 
cast was removed, Mr. B. was at home an additional six weeks. The fracture 
healed completely and the leg is in no way deformed. Mr. B. has returned to 
work. The payment of his salary was not interrupted. 

During the time that he was at home, he had a certain amount of pain in his 
leg and he has had some discomfort in the leg from the time of the accident until 
the present. The hospital and doctors’ bills amounted to $800.00. 

The insured defendant is a middle-aged, married man in moderate circum- 
stances. 


Case No. 2 (Mr. J.) 


Mr. J. was 32 years old at the time of the accident in April 1954. He has been 
employed as a brakeman by the XX-Railroad Company for nearly 8 years and 
at the time of the accident was earning $70.00 per week. J. is married and has 
two young children. His present earnings are about 70% of the maximum that 
he could expect to reach were he to remain with his present employer for the 
next 15 or 20 years. Under circumstances which makes insured’s liability clear, 
Mr. J. was injured by the bus of the insured defendant, the Universal Trans- 
portation Company. His right arm was crushed, necessitating amputation about 
one inch below the shoulder. J. knows no other job or occupation and all of the 
specialists say that it will be impossible to fit him with an artificial arm. There 
are no other injuries involved, except minor bruises when he fell to the street. 
J. was in the hospital only five days and all his expenses have been paid by the 
defendant. Since the accident he has been at home. He receives no disability 
benefits or other compensation. On the day of the accident, and the following 
few days, J. suffered great pain in his arm. He still has a burning sensation and 
pains in his “phantom arm.” 


Case No. 3 (Mrs. W.) 


Mrs. W. was 50 years old and a housewife at the time of the accident in February 
1954. She was crossing a street in a business section when she was struck by the 
truck of Interstate Moving and Transfer Company, under circumstances which 
make it absolutely clear that the Interstate Company, the insured, is liable for 
the damages arising from the accident. Mrs. W. fell and sustained a fractured 
right shoulder, resulting in a permanent deformity of the head of the bone of her 
right upper arm. She was in the hospital six days. The deformity, while not 
visible, greatly restricts her ability to move the shoulder, and because of adhesions, 
short wave diathermy treatment was and will continue to be necessary to keep 
the shoulder from becoming stiff. Medical expenses so far incurred amount to 
$600. The treatments will have to continue for another year: about one treat- 
ment per week at a cost of $10 per treatment. Even with the treatments, Mrs. 
W. can only attain 50 or 60 per cent normal shoulder motion. Since Mrs. W. is 
right-handed, the limitation on the movement of that shoulder will somewhat 
restrict performance of her household duties. She also has had some pain, 
although not severe, in the area of the injury. The pain is likely to come and go 
as long as the diathermy treatments continue, for about 2 years from the time of 
the accident. 

Before her marriage in 1936, Mrs. W. was employed as a stenographer. Her 
husband is now the chief draftsman in a firm of architects, earning about $8,000 
per year. The W’s have two boys, 17 and 14, and live in a 6-room house on the 
outskirts of the city. 
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Case No. 4 (Miss D.) 


On February 26, 1953, Miss D., a forty-year-old stenographer, was a passenger 
in the car of her employer, Mr. E., on a business trip, when it was struck by the 
car of the defendant, Mr. M., at an intersection between two open highways with 
a 60 m. p. h. speed limit. The intersection had a traffic light and two warning 
signs on every side approaching the intersection. Mr. E. will testify that he saw 
the red traffic light as he approached the intersection and slowed down from 
55-60 m. p. h. to around 40, expecting the light to change. Just as he came to 
the intersection the light did change from red to green and he proceeded across 
without slowing further. He saw the defendant’s car come at him from the side 
road and swerve away, but his own car was hit in the side, spun around several 
times, and rolled over. Miss D. will testify that she was getting a map out of the 
glove compartment and did not see anything. 

The defendant, Mr. M., is the owner of a small laundry marking machine 
business. He will testify that he cannot recall anything that happened after he 
had passed the last town—only that he was driving along the highway and then 
woke up in the hospital. A farmer working in a field next to the intersection will 
testify that he heard the whistling noise of a car travelling at high speed, looked 
up, and saw the defendant’s car going at what he estimated was 60 to 80 m. p. h. 
It did not slow down as it approached the intersection but ran right into the 
other car. He cannot testify as to the color of the light. 

Miss D., the plaintiff, a rather plain looking and spinsterish woman, was cut, 
bruised, bleeding, and in great pain. She was taken to a nearby hospital in an 
ambulance and treated by an orthopedic surgeon who has continued to treat 
her to the present. X-rays showed the left leg fractured in three places, and 
compression fractures of the 12th dorsal and Ist lumbar vertebra. She was 
in the hospital 17 days, and wore casts on her body and leg for about 3 months. 
After returning from the hospital she was under the care of a practical nurse 
in her home for 26 weeks. Miss D. has several scars: a deep scar on the inside 
of her left calf; one from her forehead to the back of her head (which is mostly 
covered by the hair); a small scar on her nose and several small scars on her 
hands and arms. 

Miss D.’s doctor will testify that her left leg is permanently shortened about 
¥% inch; that the bones of the back are permanently deformed causing stiffness 
and loss of range cf motion; that the movement of her left ankle is permanently 
restricted; and that there will be some pain in the leg and back for several years. 
Hydrotherapy and massage will reduce the disability somewhat. 

Dr. Z. (who has been retained by the insurance company to examine Miss D) 
will testify that he has examined, on January 15, 1955, both her and X-rays 
of her injuries taken the day after the accident and again on January 15, 1955; 
that the leg fractures have healed perfectly; that the left leg is a little more 
than % inch shorter than the right but that this can be taken care of by 
changing the thickness of her shoes; that about 50% of all normal adults have 
differences in the length of their legs of about the same degree. He will also 
testify that the spinal fractures have healed completely and that it is impossible 
to tell from recent X-rays that there had ever been a fracture; that the stiffness 
and pain in both back and ankle are entirely due to muscular stiffness and spasms 
which can almost certainly be cured by modern therapy. In his opinion, in 
four or five months Miss D. should be able to do everything that is necessary 
for a woman of her years. 

Miss D’s doctor rendered a bill for $4,200 which is high but not unreasonable; 
the nurse’s service cost $1,600; hospital bills were $700. Miss D’s previous 
earnings were $3,400 a year. She has been unable to work since the accident. 
Her employer is willing to rehire her but when she tried to return to work she 
suffered such pain and exhaustion that she was unable to continue. 


Case No. 5 (Miss F.) 


Miss F., 35 years of age at the time of the accident in March 1953 was injured 
when alighting from the bus of the Metropolitan Transit Company, the insured 
defendant in this case. In stopping the bus to allow Miss F. to alight, the driver 
of the bus had stopped so that the rear exit of the bus was just opposite a frozen 
puddle, which he had noticed on several of his previous trips. He had also 
stopped farther than usual from the curb. Just as Miss F. was stepping down 
from the bus, the driver started up with a jerk. The driver is a good looking, 
alert man with an average safety record. Miss F. fell and, spinning around 
on the ice, landed with her back across the curb. At the time of the accident 
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Miss F. was carrying a large bag of groceries, which fully occupied both her 
hands and both her arms, and also partially obstructed her view of the ground 
toward which she was stepping. Miss F. was assisted by two men and taken 
in an ambulance to the office of a doctor in the immediate vicinity. He examined 
her and prescribed sedatives. She complained of injury across the small of her 
back and extending down through the left hip. The police took her home from 
the doctor’s office, and with help she was put to bed, where she remained for 
four days, allegedly in great pain. Some five days after the accident, she was 
taken by automobile to the same doctor’s office. She complained that her pain 
Was so severe she could hardly move. She was able to hobble down the stairs 
to get a cab. This doctor applied therapeutic treatments on several of her visits 
to his office, which seemed to relieve her pain. Three weeks after the accident, 
X-rays were taken, which disclosed that Miss F. had suffered a compression 
fracture of the first lumbar vertebra, and showed a dense callous area of recent 
origin. Another X-ray, taken about a year after the accident, showed most of 
the dense callous area to have disappeared but disclosed a deformed body of 
the vertebra, somewhat wedge-shaped, and somewhat narrower in front than 
behind, whereas the normal vertebra is approximately the same height in front 
as behind. 

In June 1953 Miss F. consulted another doctor for examination and treatment. 
She complained of pain over the area of the first lumbar vertebra and left sacro- 
iliac joint. His examination disclosed a rigidity of the lumbar vertebra and of 
the muscles on each side of the spine. He prescribed a brace for the lumbrosacral 
area of the spine, which Miss F. has continuously worn since then. It seemed 
to relieve the pain and pressure in her back. This doctor again examined her 
in May 1954 and said that she showed objective evidence of sacroiliac pain. 
Injury to sacroiliac ligaments and the like, he said, cannot be seen in X-ray 
pictures, and it is not necessary to receive a fracture to develop pain or injury 
to the same. In his opinion, the fall and the injury were sufficient to cause the 
symptoms and conditions complained of by her. This doctor thinks the painful 
symptoms may last several years. On the other hand, the defendant’s doctor, 
who has had an opportunity to examine Miss F., feels that her pain is largely 
psychosomatic and may disappear at any time. 

Miss F. had worked as an assistant editor of a woman’s fashion magazine, 
She did not resume work until July 1953 and was unable to perform all her 
regular duties due to the severe pain in her back. In her capacity as assistant 
editor, Miss F. was earning $8,000 per vear at the time of the accident. Because 
of the discomfort due to the injury, she resigned her position in January 1954 
and has not worked since. She had never been involved in any accident prior 
to the one in question, had never sustained any injury, and had been in excellent 
health. The possibility of a defense of contributory negligence on the part of 
Miss F. may be taken into account in reaching the maximum settlement figure, 
Her medical expenses have been about $1,100 which is reasonable if all the treat- 
ments she received were necessary. 


Case No. 6 (Mr. G.) 


Mr. X., the service-station inspector of the Standard Oil Company, the insured 
defendant, while driving a company-owned car on company business injured 
Mr. G., the 50-year-old chief geologist of a firm of independent consulting petro- 
Jeum engineers. Mr. X. and his employer are named as codefendants. 

X. has reported the accident as follows: On June 5, 1952, he had stopped for 
a red light at a street intersection in the downtown area of city Y., when his foot 
slipped off the clutch and the car bounded forwarded, knocking down the pedes- 
trian in the crosswalk. At the split second before impact he saw the pedestrian 
who was looking intently upwards. At the time of the accident a new building 
was going up across the street. Two pedestrian eyewitnesses will also testify 
that G. while crossing was all the time looking upwards, apparently at the new 
construction. G. does not deny this but said he was crossing the street with the 
green light and could therefore consider himself safe. He did not expect or see 
the car until it knocked him down. 

G. fell heavily on his right knee and, although in considerable pain, he got up 
and after exchanging information with the driver of the car insisted on walking 
to his office. Jater that day the knee became badly swollen and that evening he 
consulted the family physician who advised staying off the leg for two weeks. 
He also suggested heat treatments. Since the knee was still painful and slightly 
swollen at the end of two weeks, X-rays were taken which revealed that the 
patella (kneecap) had been cracked but was healing satisfactorily and that both 
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medisci (cartilages in the knee joint) showed signs of having been both injured and 
dislocated. Continued heat therapy was recommended for a few months in the 
hopes that an operation could be avoided. Eventually, about eight months 
after the accident, a knee operation necessitating hospitalization for from 3 to 8 
weeks was recommended, but G. because of personal idiosyncrasies refused to 
undergo the operation which, while painful, is almost always successful. At 
present his knee movements are 35% restricted. The knee locks painfully on 
occasion and long continued use leads to a painful swelling. He can no longer 
do field work which to him was the most enjoyable part of his duties with the 
firm. He has missed work on 133 days during the last 2% years because of treat- 
ments to his knee or alleged pain in the knee. On the other hand, his average 
earnings, which in the years immediately previous to the accident were about 
$35,000 per year, are now about $40,000 per year. 


APPENDIX II 
ComMMUNITY RESEARCH PROJECT 
PROCEDURES 


One hundred and two members of the general public in a midwestern county 
were interviewed by four jury project interviewers during June, July, and August, 
1955, using the attached interview schedule. Interviews were made at the respond- 
ents’ home or office, and took from 40 minutes to 2 hours depending on how much 
the respondent had to say. 

In addition 63 people who had served on juries in the circuit, county, and 
Federal district courts during the period July 1, 1953, to July 31, 1954, were 
interviewed with the same questionnaire to compare them with the general 
public in respect to their information, attitudes, and social characteristics. 

The public sample was chosen by the random area method. Within the county 
seat, the United States census lists each block, with the number of households, 
average rent or value of house, and proportion of homeowners. Sixty-seven 
blocks were picked by random number in such a way that each stratum with 
respect to rental level and proportion of home ownership wes represented in 
proper proportion to the number of households in that stratum. Then on each 
of those 67 blocks one household was selected by use of a random number and 
counting off from a predesignated corner. 

In suburban areas and small towns blocks were numbered on the map and 
randomly chosen; the number of interviews was then adjusted roughly to the 
number of households actually counted on the block and the household or house- 
holds chosen by the same random number procedure. 

In rural areas, townships were chosen at random with probabilities proportional 
to their population; sections were then similarly chosen within these townships; 
dwelling units shown on large-scale highway maps were then numbered in each 
chosen section, and the ones to be interviewed picked by random number. 

This procedure resulted in an initial sample of 111 households. Of these, 102 
were actually interviewed; the rest were unavailable or refused to be interviewed. 
Thus the sample interviewed is 92 percent of the original random sample, and 
should be reasonably free from any selection bias. Of course with such a small 
number of interviews the figures for the sample will be subject to the usual chance 
variations from the true population figures; there is roughly 1 chance in 20 that 
the sample figure will deviate from the population figure by plus or minus 10 
percent, and 1 chance in 100 of a 15 percent deviation. Further interviews 
are planned to cheek on our initial 102. 

Jurors were sampled from lists available in the courthouse of those who had 
finished their service, names being chosen by taking every nth name from the list. 
Of 65 jurors whose names were so selected, 62 were interviewed, 1 refused, and 2 
had moved away and could not be located. 

Both the sampling from the jury list and the interviewing of jurors was done 
with the permission and cooperation of the judges of the respective courts. 


PURPOSE 


The primary purpose is to explore the extent of contact of the general public 
with the courts, directly and indirectly, and to see what impressions of the courts 
and the jury system people have obtained from these contacts. 

(The above description of the procedure and purpose of the following question- 
naire was provided the subcommittee by Dean Levi.) 
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COMMUNITY RESEARCH PROJECT 
GENERAL PuBLic INTERVIEWS 
University of Chicago Law School 


1. I’m working for the University of Chicago Law School. The Law School is 
making a public-opinion survey on what people think about some problems of 
government in the United States, and we would like to interview someone in your 
household. Could you tell me how many people of 21 years or older there are in 
your household here? Number of adults 

2. That would be yourself and who else? (We don’t want names, just their 
relation in the household.) 

Starting with the head of household, list all adults according to their relation- 


ship to the head. For example, ‘“‘Head’’, ‘‘Wife of head,” ‘‘Son of head,’’ ‘‘Mother 
of wife,” ‘“Roomer.”’ 


If 1 adult only, interview him or her. 

If 2 adults, interview person number 1. 
If 3 adults, interview person number 1. 
If 4 adults, interview person number 3. 
If 5 or more, interview person number 3. 

3. i. this household I am supposed to interview person number that 
(We do that to give everyone an equal chance to be 
interviewed.) Could I pe with now? 

If yes, proceed with interview, explaining that it is all confidential, and that we 
want everyone to give their frank opinions. 

If not available now: When would be a good time to find 
(What days, what times?) (Get telephone number if necessary.) 

PSG ORNs MIMO occ Ss. Hour <<. ..= Result... 

2nd call: eee Bi 

3rd call: 
4th call: 
Address: 


INTERVIEW WITH SELECTED RESPONDENT 


4. How long have you lived in Peoria County? 

(a. Where did you live before?) - _- 

5. How do you feel about this city (this area) as a place to live? 

6. W hat kind of a job has the local government here been doing, in your own 
opinion? 

(a. What kinds of things have they done well?) 

(b. What kinds of things deserve criticism?) 
Fe es is a list of problems which some communities have been having. 
Card. 

We would like to know whether you think that here in Peoria County they are 
a serious problem, a moderate problem, or not a problem. Of course if you 
aren’t familiar with some of them, just say you don’t know about it. 


Serious Moderate Nota Don’t know 
problem problem problem about this 
Need for better schools . 
. The number of auto accidents_ 
c. Juvenile delinquency 
d. Crime generally___- 
e. Housing problems__-- : 
f. Negro-white relations-___- 
g 


. The way the courts are working 


8. The people at the Law School are especially interested in finding out what the 
public thinks about the courts and the way they work in different communities. 
a. As far as the courts in this country are concerned, are there any criticisms 
or ago oneg that you have heard of? (Any others that come to mind?) 
. Have you heard of any things for which the courts here deserve praise? 
c. Now if you think of other cities or other parts of the country, have you 
heard any comments or criticisms on how the courts work elsew here? (What? 
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Are there any other problems or criticisms you have heard of, in any other areas 
of the country?) 
9. Have you yourself ever been asked to serve as a juror? [] Yes [] No 
If yes: 
a. When? (Approximate year or years.) 
b. In what court were you asked to serve? 


If not: Why was that? 

If attended court for jury duty, use ‘‘juror questionnaire”’ if never asked to 
serve: 

d. How would you feel if you were called to serve as a juror? (Why?) 

10. Do you know anyone else who has been a juror? (Any relatives, friends, 
neighbors, people you work with?) [] Yes. (] No. 

If yes: 

a. Who? (Relationship to respondent, not name) 


b. How long ago was that? (Note above.) 
to ask about.) 


c. In what court was he a juror? (Name, location) 


(If several, choose most recent 


d, ‘What kind of a case was he on? 


e. Do you know what the verdict was? é 

f. Did he tell you anything about how it was to be a juror? (What?) 

g. Did he talk about the way the court worked? (What did he say?) 

11. Have you yourself ever been a party in a case in court? [] Yes. (] No. 

If yes, use ‘‘Party questionnaire.”’ 

12. Have you ever been called as a witness in a court case? [] Yes. [J No. 

If yes and has not been a party, use “Witness questionnaire.” 

If yes and has already been asked party questionnaire, ask: 

a. Was there anything about this particular case which impressed you? 
(What?) 

13. Have you ever been in court and watched a case in any other way? Asa 
spectator? ([] Yes. [] No. 

If yes and has not been a party or a witness, use “Spectator questionnaire.’ 

If yes and has already been asked either party or witness questionnaires, ask: 

a. Was there anything about this particular case which impressed you? 
(What?) 

14. Do vou know anyone else who had had a case in court? (Any relatives, 
friends, neighbors, people you work with?) [] Yes. [] No. 

If yes: 

a. Who? (relationship to respondent, not name). b. When, about? c. What 
court, where? 


(If names 
several cases, ask about the one he has heard most about:) 


d. What kind of case was it? 

e. Did you hear how the case came out? (How?) 

f. How did you feel about the decision in the case? 

g. Was it decided by a judge or a jury? 

Ask of all respondents who answer yes to question 14: 

h. Did he talk about the way the court worked? (What did he say about it?) 

15. Do you know anyone else who has been a witness in a court case? (Any 
relatives, friends, neighbors, people you work with?) [] Yes. [(] No. 

If yes: 

a. Who? (Relationship to respondent, not name.) 

b. When was that? 

Ask following only if respondent himself has never been in court. If several, 
ask about most recent one only: 

c. In what court? (Name, location) - 

d. What kind of case was it? 

e. Did he tell you anything about how it was to be a witness? (What?) 
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f. Did you hear how the case came out? (How?) 
g. How did he feel about the decision in the case? 
h. Was it decided by a judge or a jury? 
(Ask of all respondents who answer yes to question 15. ) 

g. Did he talk about the way the court worked? (What did he say?) 

16. Have you or anyone you know ever had a dispute which looked as 
if it might have to be taken to a court but which you were able to decide out of 
court? OF Yes. O No. 

If ves: 

a. Who (relation to respondent, not name)? 

About when was it? 

ec. What kind of a case was it? 

d. What were the chief reasons for not taking the dispute to court? 

e. Were there other persons besides yourself and the other party who helped 
decide the dispute? (Friends, insurance adjustor, lawyers, arbitration?) 

f. What was the settlement? 

g. Was the settlement fair? (If not, why not?) 

17. What do vou think are the main reasons why people settle cases out of 
court? (Why would people not want to take a case to court?) 

18. So far we’ve been asking about cases where you or someone you knew 
were involved in one way or another. Now we'd like to ask about cases that 
you may have heard or read about. 

a. Have vou ever read or heard about any cases or trials in court here in this 
county, that you can remember? (Any others here in this county—either 
recently or in the past?) O Yes. O No. (If ves, list cases below.) 

b. How about cases or trials in court elsewhere—anywhere else—are there 
any that you read or heard about that you can remember? (Are there any 
others at all that you can think of?) O Yes. O No. (If yes, list cases below.) 

List cases: Where; what court? About when? 


os ies ee ge ware eln he ee ee mele eae Cid i ek ae ied oa eek ae eee 


c. Which of these cases impressed you the most? (Which do you recall the 
most about?) 


19. Ask about case which impressed respondent most: 
I a a aa wae eee ea ee ee 
a. What was the case about, as you saw it? 
b. What was the verdict? 
2 WEES AD OCEROTELENT 15° a SUNUIIO OF Gc SOO a i a 
d. How did you feel about the case generally? (What else impressed you?) 
(If necessary: How did vou feel about the verdict?) 
e. Altogether how well do you think the court worked in handling this case? 
f. How did you hear about the case mostly? 
g. Did you talk about the case with anyone? (Who? What did vou talk 
about mostly?) 
20. Ask about most recent local case mentioned, aside from any already covered. 
RRO eo Sos eee mesee ae ewe ee eS a eee ee eis 
a. What was the case about, as you saw it? 
b. What was the verdict? 
a. Wren Mi eile ee 6 DUE OF UE one ences ee ciesneskuinenshcnedeenc 
d. How did you feel about the case generally? (What else impressed you?) 
oe necessary: How did you feel about the verdict?) 
Altogether how well do you think the court worked in handling this case? 
f. How did you hear about the case mostly? 
g. Did you talk about the case with anyone? (Who? What did you talk 
= mostly?) 
Ask about most recent nonlocal case mentioned, aside from any already 
Rien 
WMGS R26 cd SoS c ee Pee SNe ee eee ee eee ee 
a. What was the case about, as you saw it? 
b. What was the verdict? 
a: Wes th dociied lop 0 Galan OF 6 IGE oink. ces oon bik ce he tongsanncsueegs 
d. How did you feel about the case generally? (What else impressed you?) 


+ 
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(If necessary: How did you feel about the verdict?) 

e. Altogether how well do you think the court worked in handling this case? 

f. How did you hear about the case mostly? 

g. Did you talk about the case with anyone? (Who? What did you talk 
about mostly?) 

22. Now aside from real court cases, do you remember seeing any television 
shows or movies, or hearing radio shows, that dealt with trials in court? (Which?) 

a. Did they give you any idea of how the courts work? (What?) 

23. Do you remember reading any stories, books, or articles that dealt with 
courts and trials? (Which?) 

a. Did they give you any idea of how the courts work? (What?) 

24. Do you think that in most lawsuits the parties are angry at each other? 
25. Sometimes witnesses in court cases tell quite different stories about the 
same situation. 

a. Why do you think this happens? 

b. When witnesses disagree in court, which of these three things would you say 

is most likely to be: 

1. That witnesses are deliberately lying 

2. That witnesses are stretching things to favor their own side 

3. That witnesses are honestly mistaken or have honest differences in 
opinion? 

ce. Do you think a jury can usually tell when a witness is lying? 

d. How about a judge? Which can tell better? (Why?) 

Now we have a few questions about people who work in the courts. 

26. Have you ever known any judges personally? O Yes. QO No. 

If yes: 

a. What is his position, in what court? 

b. How do you happen to know him? 

ce. What kind of a person is the judge? 

d. Did you ever hear him talk about the way the courts work? (What did 
he say?) 

e. Did you ever hear him talk about the way juries work? (What did he say?) 

27. What would you say is the general reputation of the judges here in this 
county? 

28. Incidentally, have you heard anything about any proposals to change the 
organization of the courts of this state or the way judges are selected? O Yes. 
O No. 

If yes: would you happen to know, in general, what these proposals are? 
(What do you think of them?) 

29. Do you know any lawyers personally? O Yes. O No. 

If ves: 

a. How do you happen to know him? 

b. Do you know whether he appears much in court? 

c. How would you describe him, as a person? 

d. Did you ever hear him talk about the way the courts work? (What did 
he say?) 

e. Did you ever hear him talk about the way juries work? (What did he say?) 

30. a. What would you say is the general reputation of lawyers in this area? 

b. How about in the country at large? 

31. Would you be able to name any lawyers who are considered leading lawyers 
in this area? (Whom would you name?) 

32. Do you know any other people who work in the courts? (Clerks, bailiffs, 
etc.) O Yes. O No. 

If yes: 

a. What position, in what court? 

b. How do you happen to know him? 

e. Did you ever hear him talk about the way the courts work? (What did he 
say?) 

d. Did you ever hear him talk about the way juries work? (What did he say?) 

33. What would you say is the general reputation of the other people who work 
in the courts here—the clerks, bailiffs, etc.? 

We realize that most people don’t know too much detail about the courts. 
We would like to ask a few questions, however, just to find out whether certain 
kinds of information are known at all. 

34. Do you happen to know what courts there are which operate in this 
country? 
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35. What would you guess are the main kinds of cases that come up in the 
courts here? (Any others?) 

36. As far as you know, are most of the cases in the courts here decided by a 
jury or by just a judge? (Are any decided by a judge [a jury]?) 

37. What kind of cases do you think usually have juries, and what kinds 
would usually come up before a judge only? 

38. Do vou happen to know how many people are usually on a jury? 

38. a. Would you be for or against having less people on a jury? (Why?) 

39. Do you know how many have to agree in order to bring in a verdict? 

If knows it is all 12 here: 

a. Would you be for or against having juries able to decide with less than a 
unanimous vote of all the jurors? (Why?) 

If thinks it is less than unanimous or doesn’t know: 

b. Would you be for or against the jury having to decide by a unanimous vote, 
with all the jurors having to agree? (Why?) 

40. When a case is presented before a jury, do you have any idea what is the 
job of the judge, and what is the job of the jury? (What do you think it is?) 

Now we are going to ask some questions that interest lawyers a good deal. 
If you doa’t know anything about a question, just let us know. However, it 
would help us a lot if you gave us any general impressions you have. 

41. In general, do you think it makes any difference whether a case is decided 
by a jury or by just the judge? (What? Any others?) 

42. Which do you think is the better way to have court cases decided—by a 
jury or by just a judge? (Why? Any other reasons?) 

Ask if necessary: 

a. Are there any kinds of cases where it is especially important to have a jury? 
(Why?) 

b. Are there any kinds of cases which should only be decided by judges? 
(Why?) < 

43. a. If you had a case in court, say a lawsuit over an automobile accident, 
would you rather have it decided by a jury or a judge? (Why? What are the 
advantages and disadvantages of each?) 

b. Would it make any difference if you were the plaintiff, who was suing for 
damages, or the defendant, who was being sued? (As to which you would want— 
a judge orajury) (If so, why?) 

c. Would your preference for a judge or a jury be any different if it was another 
kind of lawsuit, such as a dispute over a contract to buy or se!l something? 
(If so, why?) 

44. a. Suppose someone you knew were accused of a serious crime. Would 
you advise him to have his case tried before a jury or only a judge? (Why? 
What are the advantages and disadvantages of each?) 

b. Would it make any difference if you knew he was innocent or guilty? (As 
to which would be better—a judge.or a jurv) 

c. Would it make any difference what crime he was accused of? (As to which 
would be better—a judge or a jury) 

45. In cases where the jury has found someone guilty of a crime, who, ir your 
opinion, should decide the punishment? (Why?) 

46. Suppose the public were called on to vote whether we should abolish the 
use of juries in civil cases (lawsuits between private parties), and have these cases 
decided by judges only. How would you vote? 

a. Would you feel very strongly about this, or not particularly strongly? 

47. Suppose the public had to vote on whether we should abolish the use of 
juries in criminal cases, and have these cases decided by judges only. How would 
you vote? 

a. Would you feel very strongly about this, or not particularly strongly? 

48. Some people say that the job of the juror is to follow the law, even if he 
thinks it is unfair in the particular case. Others say that the juror should try to 
— the most fair solution, even if he has to overlook parts of the law. 

a. Suppose you faced this problem as a juror—that following the law looked 
as if it would Jead to an unfair result for the individuals concerned. What would 
you do? 

* b. Do you think it can happen that following the law would lead to an unjust 
decision of a case in court? 

c. Suppose the jury did not follow the law in deciding the case. Can anything 
be done about it? (To change the decision? To the jurors?) 

49. Some lawyers say that juries should be selected from all kinds of people, 
in all walks of life. Other lawyers say that juries should be made up of people 
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who are better qualified than the ordinary citizen, so they will understand the 
cases better. 

a. Do you have any opinion about it? (What?) 

b. What kinds of people do you think would make the best jurors? 

ce. What kinds would not make good jurors? 

d. Would you happen to know how jurors are selected in this area? 

50. It is sometimes suggested that instead of using an ordinary jury, cases 
should be decided by people who are specialists in the problems involved in the 
case. Do you have any opinion about this? 

51. In talking to people around the country about courts and trials, we have 
found that they look at what goes on in different ways. We have listed below 
three of these ways, and would like you to tell us which if any is the way you 
think about the courts. If you don’t think that you agree with any of them, 
please give us your own opinion. 

a. Some people think of the court almost like a church—it is a place for which 
you have to feel a deep respect; people feel very responsible and you have a 
confidence that things will work out right. 

b. Some people think of the court as a well-run business—a place where impor- 
tant work is done in an efficient manner. There are orderly routines which you 
respect as well-managed and effective. 

ec. Some people think of the court as a kind of arena where a rough game.or 
fight is going on between two sides. The judge is there as a referee laving down 
the rules and keeping order, and they have to obey him because he has the power, 
but they do their best to use the rules to benefit their own interest. 

Would you agree with any of these ways of looking at the court? Do you 
think there are other aspects of the court which these leave out? 

52. What would you say are the most important things necessary for someone 
to get a fair trial in court, when they are accused of breaking the law? 

53. Some people say that everybody gets equal treatment from our courts. 
Others say that some kinds of people get treated less fairly than others in court. 
Do you have any opinion about it? (What?) 

a. Are there any people who get treated better than others? 

b. Are there any people who don’t get treated as fairly as others? 

54. Do you think any serious mistakes are made in deciding court cases? 

a. What kinds of mistakes? (If necessary: Why do these mistakes happen?) 

To sum up what we’ve been asking about juries, here are some arguments that 
people have used for or against having juries decide cases. You may have men- 
tioned some of them already. Now we would just like to know whether you 
agree or disagree, or have no opinion, about each. For example, it is sometimes 
said that— 

1. Juries are a good thing because they are more sympathetic than a judge 
and will give people a break who need it. Would vou agree or disagree with 
this statement? © Agree. © Disagree. O No opinion. 

2. Because they have so little experience in understanding court cases, juries 
make a great many mistakes in deciding them. © Agree. © Disagree. O No 
opinion. 

3. It is good to have juries in case a judge might be prejudiced or dishonest. 
0 Agree. ODisagree. © No opinion. 

4. Juries are too easily influenced by their emotions and by lawyers who are 
good talkers. © Agree. © Disagree. © No opinion. 

5. Having the right to trial by jury is essential to freedom in this country. 
O Agree. © Disagree. O No opinion. 

6. Juries too often give unreasonably high or low awards of money in injury 
cases. © Agree. 0 Disagree. © No opinion. 

7. The jury is important because it gives the ordinary citizen a chance to take 
part in the working of the government. © Agree. (© Disagree. O No opinion. 

8. Juries too often let criminals go free. © Agree. © Disagree. © No 
opinion. 

9. Having juries decide cases forces the lawyers and judges to consider what 
the average citizen thinks is right. © Agree. © Disagree. © No opinion. 

55. Did you ever hear of anyone being treated really unfairly by the courts? 
(Did you ever try to do anything about such a case?) 

56. Aside from court cases, have you or anyone you know ever been treated 
really unfairly? (In any way—by anyone?) 

If yes: Would you mind explaining—in a general way—what happened, and 
why? (Was it possible to do anything about it?) 

If does not refer to himself on previous question: 


69040—55——14 
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57. What is the most serious injustice or unfairness that you have ever suffered? 
(Was it possible to do anything about it?) 

58. What would you say are the main kinds of unfairness or injustice which we 
have in the world today? 

Give background data form. (Besure to number both forms.) 

Interviewer’s comments: 
PSS = 565.2 rand three tO ata iL S MITAUONY > ocho ss be) el 


Community Research Project 
University of Chicago Law School 


JUROR QUESTIONNAIRE 


If served in more than one court, ask about last two served in. Distinguish 
answers by proper notations: 


ARGO CONVO COS e os occu Shows wes Bea kees teense RAB aisns 
Preys OOUlY Served WN. <a o ns Sachs ees ae eeuedebetoeus CEE oe cic 
1. How many cases have you served on?_________- (If none, how was that?) 


2. What was your general feeling about having been called and about your 
experience asajuror? (Likeordislike? Why?) 

3. How about the other jurors—how did they feel about it? 

If juror did not serve on case, turn to question 15: 

4. What kinds of cases did you serve on? (Enumerate all can remember) 

If juror served in two courts, ask following about last case in each court; if in 
one court only, ask about last two cases in that court, one at a time: 

5. What did the case involve? 

6. Did you get the impression that the parties were angry at each other? 

7. a. Did the two sides dispute over the facts—did they have witnesses who told 
different stories about the same happenings? 

If yes: 

b. How do you account for that? 

8. When you decided the case, did you feel that you had gotten the full story 
of what happened, or were there some things that you just had to assume or guess 
at? (What? Who was to blame for this?) 

a. Did the lawyers try to keep anything out? 

9. Was there anything in the judge’s instructions that was hard to understand? 
(Did this affect the jury’s decision in any way?) 

10. Was there anything (else) that went on in the court that you didn’t entirely 
understand? 

11. Did you fee] that any parts of the law which you were instructed to follow 
were in any way unfair or unreasonable? (What? Did you follow it anyway, 
or try to do what you thought was most fair?) 

11. a. What was the verdict? 

b. How did you feel about it? Were you entirely satisfied with it? 

12. What were the main things that the jury considered in deciding this case? 

13. (Civil cases only): a. Was the defendant’s ability to pay, or the plaintiff’s 
ability to bear the loss, taken into account in the verdict you arrived at? (In 
what way? Was insurance taken into account?) 

b. What else did the jury take into account? (Were lawyers’ fees considered?) 

14. (Criminal cases only): 

a. Did the defendant have a previous criminal record? 

b. Did the jury take this into account in its verdict? (In what way?) 

Everyone: 

15. Altogether how did you feel about your jury experience? 

a. Did you feel you learned anything? 

b. Was there anything in your court experience that surprised or shocked you? 

Everyone: 

16. Altogether how did the court impress you? 

a. Did it seem well-run? 

b. Was it an impressive place? 
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17. Is there any kind of training or information which you lacked, when you 


started as a juror? (Is there anything which would help jurors in making bettes 
decisions?) 


18. a. Would you like to serve as a juror again? 
b. Would you rather sit on a criminal or a civil case? (Why?) 


19. After it was all over, did you talk about your court experience with your 
family or friends? 


a. Who did you talk with about it? 
b. What did you talk about? 


Community Research Project 

University of Chicago Law School 

PARTY QUESTIONNAIRE NO. 
1. What did the case(s) involve? 
2. When was it? 
3. In what court, where? 
4. If more than one case: Which of these cases was most important to you? 
Ask rest of questions about ‘‘most important’ case: 
5. How was the case decided? 
6. Was the decision final, or was it changed in any way later? 


7. About how long did it take the ease to actually come to trial in the court? 
How did you feel about this wait? 

8. Were there attempts made to settle the case before trial? 

a. How were these made, by whom? (Was insurance company involved?) 

b. Why didn’t they succeed? 

9. Was either side angry at the other? 

oT Was the trial before a jury, or a judge only? 


. Did you have a choice between a jury trial and a trial before a judge only? 
if yes: Who decided this? For what reasons? 


12. Were you yourself in court when the case was tried? (If no, go to question 
16.) 


If yes: 

a. Altogether how did the court you were in impress you? (Did it seem well 
run? An impressive place?) 

Did you feel that you understood everything that went on in the court? 

(What didn’t you quite understand?) 

13. Were you in witness yourself? 

If yes: 

a. How did you feel when you were on the stand? 

b. Were you able to present your whole story? (If not, who was to blame?) 

14. Was there anything about the court proceeding which surprised or shocked 
you? 
" 15. a. Did the two sides dispute over the facts—did the other side have wit- 
nesses who told a different story about the case from your side? 

If yes: How do you account for this? 


16. Did you think it was a fair decision? (How did you feel when you heard 
it? Was it about as you expected?) 


17. Was the decision in the case actually enforced? (If not, why not?) 


18. If you had the same problem again, would you still go to court? (Why? 
What would you do differently ?) 


19. Did you talk about your court experience with your family or friends? 
a. Who did you talk with about it? 
b. What did you talk about? 


Community Research Project 
University of Chicago Law School 
WITNESS QUESTIONNAIRE NO. 
eon of times has been a witness: 


If more than once, ask about last time: 


1. Did you appear voluntarily, or were you subpoenaed to testify? 
2. What did the case involve? 
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3. What were you called to testify about? 

4. How did you feel when you were on the stand? (Did anything make you 
nervous?) Were you able to tell your whole story? 

5. Did you feel that you understood everything that went on in the court, or 
were there some things you didn’t entirely understand? 

6. Did you get the impression that the parties were angry at each other? 

7. a. Did the two sides dispute over the facts—did they have witnesses who 
told different stories about the same happenings? 

b. How do you account for that? 

8. What was the verdict? 

a. Who decided the case—a judge or a jury? 

9. How did you feel about the decision in the case? (Why do you think it was 
decided the way it was?) 

10. Altogether how did the court you were in impress you? (Did it seem well 
run? An impressive place?) 

11]. Was there anything about the court proceedings which surprised or shocked 
you? 

12. Did you talk about your court experience with your family or friends? 

a. Who did you talk with about it? 

b. What did you talk about? 


Community Research Project 
Uni. ersity of Chicago Law School 
SPECTATOR QUESTIONNAIRE NO. 


Court be ; 3 Bat Riad Sent iat ets e = 
Wear 2... ; ks Number of times a spectator ______- 

If more than once, ask about last time saw whole case, if any. 

1. Did you see the whole case? (O Yes. ONo. (If no: What part did you 
see? Why didn’t vou see it all?) 

2. What was the case about? 

2“. How did ycu happen to be there in court? 

Who decided the case—a judge or a jury? ~ 

5. What was the verdict? _- bate eae Led 

6. How did you feel about the decision in the case? (Why do you think it 
was decided the way it was?) 

7. Did you get the impression that either of the parties was angry at the 
other? 

8. a. Did the two sides dispute o er the facts—-did they have witnesses who 
told different stories about the same happenings? 

b. If yes: How do you account for this? 

9. Do you think all the facts of the case were adequately presented to the jury? 
(If not, why not?) 

10. a. Altogether how did the court you were in impress you? 

b. Did it seem well run? 

ec. An impressi’'e place? 

11. Did you feel that you understood everything that went on in the court, 
or were there some things you didn’t entirely understand? (What?) 

12. Was there anything about the court proceedings which surprised or shocked 
you? (What?) 

13. Did you talk about what you saw in court with your family or your friends? 

a. Who did you talk with about it? 

b. What did you talk about? 


Community Research Project 


University of Chicago Law School 


BACKGROUND INFORMATION ON PERSON ANSWERING QUESTIONS 


Please check the following information. We do not ask your name. All 
answers are confidential. 

1. Sex: OMale. O Female. 

2. Marital status: 0 single. O marmed. © widowed. OO divorced, sep- 
arated. 
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3. Do you: 0 own yourown home. { rent. 0 other 
4. Your own age group: 


0 below 21 35-3! O 55-59 
O 21-24 0 60-64 
O 25-29 5-46 0 65 or over 
O 30-34 O 50-54 
5. What was the last grade or year vou attended in: (Put a circle around the 
appropriate number.) 
Elementary school: 1 
High school: 1 2 3 4 
College: 1 2 3 4 
Graduate work beyond college: 1 2 3 4 
6. Are there any other schools you have attended or courses vou have taken? 


7. Fill in the following data for the head of the household on left side of page; 
and if you are not the head of the household, fill in also the right side for yourself. 


Head of household Person answering questions 
(Chief wage earner) (If you are not head of household) 
a. Present employment status (check): 
Working oO Working 0 
Unemployed © Unemployed 
Retired Oo tetired 
Other - 2 Housewife 
Other 
b. Regular occupation (describe type of work): 


ce. Type of industry or business in which employed: 


d. Details of regular occupation (check): 
Works for self? O Yes O No Works for self? 
Emplovs others? © Yes O No Employs others? 
If yes, how many? _-- - If yes, how many? 
Supervises others? 0 Yes O No Supe rvises others? 
If yes, how many? - _ If yes, how many?_ 


O 
= 


Ye 
Ye 
O Ye 


e. Any other occupation worked at for a year or more? 
f. Expect to be working at some different occupation in the future? If so, what? 


8. a. What was your father’s main FeaeTN at the time you were in school? 


c. Did he work for himself or was he employed by : someone? ( worked for 
himself © was employed 
If worked for himself: 
Did he employ others? © yes Ono If yes: How many: 
If employed: 
Did_ he supervise others? O yes Ono If yes: How many? 
9. Circle the income group nearest the total income of the house hold in which 
you live: (Give your best guess if not sure.) 
under $1,000 $5,000-$5,499 
$1,000—-$1,499 $5,500-$5,999 
$1,500—-$1,999 $6,000—$6,999 
$2,000-$2,499 $7,000—$7 ,999 
$2,500-$2,999 $8,000—$8,999 
$3,000—$3,499 $9,000-—$9,999 
$3,500-$3,999 $10,000—$14,999 
$4,000—$4,499 $15,000-—$24,999 
$4,500—$4,999 $25,000 and over 
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10. What is the state or country of birth of: 
Yourself: 
Your father: 
Your mother 
Fathe r’s parents: 
PROUNCY BD DOTONUS: 22 <9. c sens due RGus es ust aoe 


(If all these are U.S. born): W hat country or countries did - your family originally 
come from? —_-_- 


11. Religious preference or background: 
0 Protestant. (Any specific denomination? - ) 
0 Catholic 
0 Jewish 
Oo Cyne Se ay Se Se ee SobeSe ; Pi 
12. Do vou yourself ana religious services? 
0 regularly 
0 fairly often 
O once or twice a year 
Oj hardly ever 
O) never 
13. Do you belong to any clubs or organizations? 





14. Do you belong to a labor union? 

Yes, I now belong 

Not now, but used to belong 

Never belonged 
If ever a union member: What union? 
15. Do vou consider yourself primarily as: 
] Democrat 
{epublican 
not steadily one or the other 
0 other: : 
- How much interest do you take in polities and elections? 
very strong interest 
fairly strong interest 
some interest 
not much interest 

Are there any magazines which you read regularly? © ves. 0 no. 

If yes: Please write in their names below: 


reir 


JOO 


OOOO 


18. Are there any newspapers which you read regularly? O ves. © no. 
If yes: Please write in their names below: 


19. a. Place of residence: 
Town or city: State: 
b. How long have you lived in this county? vears. 
Are you a registered voter here? © yes. © no. 
Thank you for cooperating with this survey. 


Community Research Project 
The Law School 
University of Chicago 
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ApPrENpDIx III 
Jupar, JuRY QUESTIONNAIRE 


1. Sent to: State and Federal trial judges throughout the United States were 
invited to participate. The initial invitation was sent to approximately 3,500 
judges; some 900 responded favorably and approximately 650 have cooperated 
throughout the past year. The attached materials include a preliminary draft 
of the questionnaire as well as the final printed versions. 

2. Purpose: To obtain a systematic estimate of the variation between judge 
and jury decisions by asking the judge, in cases tried with the jury, to record the 
decision he would have made had there been no jury and to provide a brief des- 
cription of the case and the procedures. 

(The above description of the procedure and purpose of the following question- 
naire was provided the subcommittee by Dean Levi. 


THE UNIVERSITY OF CHICAGO, 
THE Law ScHOOL, 
Chicago, Ill. 
Office of the Dean: 

I write this letter to ask your help and cooperation in connection with the 
study of the operations of the jury system now being conducted by this law 
school. As a part of our study and with the help of a great many judges through- 
out the country, both Federal and State judges, we have prepared two question- 
naires, which we are asking the judges to fill out in connection with jury cases 
that come before them. One questionnaire relates to criminal cases and the 
other to civil. This part of our jury project was presented to the Federal Judicial 
Conference Committee on the Operation of the Jury System. A copy of the 
letter from the Chairman of that Committee and a copy of each questionnaire 
are enclosed. 

Our study of the jury system has been made possible by a grant from the Ford 
Foundation to this law school. In conducting this study we are not taking a 
position either for or against the jury system, but rather are attempting to do a 
sound factual inquiry into the way it works. 

The individual responses to the questionnaires and the names of the partici- 
pating judges, of course, will be kept strictly confidential. We do need the co- 
operation and help of as many judges as possible. I hope you agree with us that 
this study, if properly conducted, can be an important one. 

I very much hope, therefore, that you will be willing to fill out these question- 
naires on jury cases as they come before you. If you are willing, I should appre- 
ciate hearing from you as to your estimate of the approximate number of jury 
cases that are likely to come before you through February 1955; a blank for this 
purpose and a self-addressed envelope are enclosed. Upon receipt of this infor- 
mation, we will then send you the appropriate number of questionnaires. 

We are most appreciative of your help in this matter. 

Sincerely, 
Epwarp H. Levi, Dean. 


Unitep States Districr Court, 
NORTHERN AND SOUTHERN DiIstTRICTS 
oF WEsT VIRGINIA, 
Fairmont, W. Va., September 2, 1954. 
UNIVERSITY OF CHICAGO, 
COLLEGE OF Law, 
Jury Stupy ComMITTEE, 
Chicago, Ill. 

Dear Srr: Some years ago, the Judicial Conference of the United States 
authorized the Chief Justice of the United States to appoint a Committee To 
Study the Operation of the Jury System. At a recent meeting of our Committee 
held in New York City, Professor Kurland of the College of Law of the University 
of Chicago appeared before our committee to explain a questionnaire designed 
by the University of Chicago jury study project to be answered by judges of 
the United States courts. After hearing the explanation of the questionnaire, 
our committee was of the view that such a questionnaire was well designed_to 
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produce information that would be helpful in a study of the jury system, and that 
Federal judges would be performing a valuable service if they should agree to 
answer such a questionnaire. The only phase of the project considered by our 
committee was that relating to the proposed questionnaire to be answered by 
Federal judges. 
Yours very truly, 
Harry E. Watkins, 
Chairman, Judicial Conference Committee on Operation of Jury System. 


Copy to— 

Hon. Alfred D. Barksdale, United States District Judge, Lynchburg, Va. 

Hon. Stephen W. Brennan, United States District Judge, Utica 1, N. Y. 

Hon. F. Dickinson Letts, United States District Judge, W ashington, D.C, 

Hon. John W. Murphy, United States District Judge, Scranton, Pa. 

Hon. Leland L. Tolman, Administrative Office of United States Courts, Su- 
preme Court Building, Washington 13, D. C. 


SUPREME Court, 
APPELLATE DIVISION, 
First DEPARTMENT, 
New York, December 7, 1954. 
Dean Epwarp H. LeEv1, 
The University of Chicago Law School, 
Chicago 37, Ill. 

Dear Dean Levi: I was very glad to receive your letter of the 30th and its 
report on your research project with respect to the jury system in the United 
States. 

The survey you are making will be informative and very valuable. It is the 
kind of survey which should be made and should receive the cooperation of all the 
judges in the country. I am delighted to learn that you are receiving general 
cooperation from the judges throughout the country and I bespeak the whole- 
hearted cooperation of the members of the judiciary of this city in order that you 
may have the fullest information concerning the operation of the jury system in 


this city and that we may receive back in return the most accurate appraisal on 
its functioning. 
With best wishes. 
Sincerely yours, 


Davin W. PEcK. 


No. 7088 
Research Project 


The University of Chicago Law School 


QUESTIONNAIRE FOR Civit JurY TRIALS 


Name of judge_- 


Name of case__- _. Docket No- 
i. ase indicate what ty pe of case this was: 

Personal injury—automobile. 

Personal injury—common carrier 

Other personal injury 

Tort other than personal injury 

Contract 


Other- --- 
(Fill in) . . 
7, what was this case about and what were the main issues before the jury? 


of these three statements applies (check one): 

Liability was much more strongly contested than amount of damages 
Amount of damages was much more strongly contested than liability 
Liability and amount of damages were about equally contested 
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4. Before return of the jury verdict, please indicate how you would have decided 
the case had you tried it without a jury: 
(a) For (Fill in) 
C] Plaintiff No. 1: $ 
{] Plaintiff No. 2: $ 
(] Plaintiff No. 3: $ 
(b) For (Fill in if you would have allowed a counterclaim) 
[] Defendant No. 1: $ 
Defendant No. 2: $_- 
5. What verdict did the jury render? 
(a) For 
C] Plaintiff No. 1: $ 
{] Plaintiff No. 2: $ 
(} Plaintiff No. 3: $ ; 
For (Fill in tf counterclaim was allowed) 
[] Defendant No. 1: §$ 
{.] Defendant No. 2: $ 
(c) Hung jury 
How was the jury split? For plaintiff _._For defendant 
6. If less than unanimous verdicts are permitted in your court, please indicate 
how many jurors agreed to the verdict rendered. _ jurors 
7. In the event of a significant difference between the judgment you would have 
rendered and the jury’s verdict, please indicate why you think the jury’s verdict 
was different. 
Was it because of: 
(a) The composition of the jury? 
(b) Crucial events during the trial? 
(c) Personalities in the case (parties, witnesses, attorneys)? 
(d) Peculiarities of the case? 
(e) Other reasons, e. g., suggestion of insurance? 
8. In vour instructions to the jury: 
(a) Did you summarize the evidence? © Yes QO No 
(b) Did you comment on the weight of the evidence? OF Yes O No 
(c) Did you comment on the credibility of any of the witnesses? © Yes O No 
9. Did the jury receive written instructions which were taken into the jury 
room? (© Yes QO No 
10. Did the jury during its deliberations request any further assistance from 
the court? O Yes O No 
If ‘‘Yes,”’ on what subject? 


11. (a) Did the jury at any time indicate to the court an inability to reach 
agreement? © Yes © No 
(b) If the division of the jury was revealed, how was it divided? 
O 11-1 0 93 O 7-5 
O 10-2 O 8-4 0 6-6 
12. (a) Length of trial: day (s) hrs. 
(b) Length of jury deliberations: hrs. 
(c) What time was the jury sent out? A. M. 
13. Type of jury verdict involved: 
O General verdict 
O General verdict with interrogatories 
0 Special verdict 
14. Was the plaintiff’s attorney an experienced trial lawyer? O Yes O No 
15. Was the defendant’s attorney an experienced trial lawyer? © Yes O No 
16. How many of the jurors on this case had served on other cases within the 
past year? Approximately jurors © Don’t know 
17. Subsequent disposition of case: 
O Judgment entered on the verdict for plaintiff 
Judgment entered on the verdict for defendant 
New trial ordered 
Judgment n. o. v. 
Remittitur 
Additur 
0 Settlement 
Space for further comments: 
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Research Project 


The University of Chicago Law School 
No. 10121 
QUESTIONNAIRE FOR CRIMINAL JURY CasEs 


DD ie are Gee 195... 

Name of judge____- os ea cs che NO sc ha 
Ro aon oe ee ae IN a Ai Sid Natta ts 

NEE WING. nn nein knnwnsccmennanntehancunae DIOR OC ICON iii be PE 


(If more than one defend: ant was tried, please use additional questionnaires 
as required) 
1. (2) With what crime(s) was defendant charged? 
MO, 2: 
No. 2: 
MOR cs hs caked ft i Sco ch) ec e-em a I A 
(+) Was ~ jury also instructed on any lesser included offense(s)? 
No. 1: 
No. >: Baa ae eS 
2. Briefly, what wes this case about and what were the main issues before 
the jury? 


3. Before return of the jury verdict, “ple ase indicate how you would have 
decided the case had you tried it without a jury: 
(a) Principal charge(s): 





No.1 © Guilty 0 Not guilty 

No.2 O Guilty 0 Not guilty 

No.3 O Guilty O Not guilty 
(b) Lesser included offense(s) : 

No.1 O Guilty |} Not guilty 

No.2 © Guilty 5 Not guilty 


4, What verdict did the jury render? 

(a) Principal charge(s): 
No.1 OO Guilty 0 Not guilty 
No.2 O Guilty O Not guilty 
No.3 O Guilty O Not guilty 

(b) Lesser included offense(s): 





No.1 O Guilty O Not guilty 
No.2 © Guilty O Not guilty 
(c) If the jury was hung, how was it split? 
__.-Guilty ._...Not guilty 
5. If less than unanimous verdicts are permitted in your court, please indicate 
how many jurors agreed to the verdict rendered. ____-- jurors 


6. Answer this question (6a and 6b) only if the jury determined the renalty. 
(a) What was the jury’s decision? 
O Capital punishment 
oO Imprisonment for_--_--yrs.; -_----mos. 
O Fine of $ : 
(b) What penalty would ‘you have imposed had you tried the case without 
a jury? 
, O Capital punishment 


© Imprisonment for _ - - --- NS sacs ak mos. 
Suspended? O Yes O No 

0 Indeterminate sentence OF 176M. 22 = Os annie years 
Suspended? © Yes OF No 


Ea eneOr Ss. = c=. | 
Suspended? © Yes O No 
0 Probation for -_--_-- VIS deans mos. 

In the event of a significant difference between the ‘udgment you would 
‘en rendered and the jury’s verdict, please indicate why you think the jury’s 
verdict was different. Was it because of: 

(a) The composition of the jury? 

(h) Crucial events during the trial? 

(c) Personalities in the case (deferdant, witnesses, attorneys)? 
(d) Pecularities of the case? 

(e) Other reasons? 
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8. Did the defendant take the stand?0) Yes 0 No 
9. Did the defendant have a criminal record? 
O No 
0 Yes, but the jury did not learn of it 
0 Yes, and the jury did learn of it 
10. Defendant’s 
(a) Age 
O Below 21 
O 21-30 
O 31-55 
O Over 55 
(b) Sex 
O Male 
O Female 
(c) Race 
O Colored 
O White 
11. In your instructions to the jury: 
(a) Did you summarize the evidence? © Yes [ No 
(b) Did you comment on the ae of the evidence’ 7 Yes © No 
(c) Did you comment on the credibility of ay 9° the witnesses? Oo Yes OF No 
12. Did the jury received written instructions which were taken into the jury 
room? © Yes Q No 
13. (a) Did the jury during its deliberations request any further assistance 
from the court? © Yes © No 
(b) If ‘Yes,’ on what subject? 


4. (a) Did the jury at any time indicate to the court an inability to reach 
agreement? O Yes O No 
(b) If the division of the jury was revealed, how w as it divided? 
O 11-1 0 93 O 7-5 
O 10-2 O 8-4 O 6-6 
15. Was the maximum penalty the court could impose mentioned before the 
jury? OF Yes O No 
16. (a) Length of trial: days(s); ee 
(b) Length of jury deliberations: ___hrs. 
(c) What time was the jury sent out? Ae, _.-P.M. 
17. Was the defendant’s attorney an experienced trial lawyer? ci Xe © 
18. Was the prosecuting attorney an experienced triallawyer? © Yes O 
19. How many of the jurors on this case had served on other cases within 
past year? Approximately jurors © Don’t know 
20. What was the subsequent disposition of the case? 
O Judgment of not guilty 
0 Capital punishment 
0 Imprisionment for term of yIs.; <<. NOG: 
Suspended? © Yes O No 
0 Indeterminate sentence of from -- to _-years 
Suspended? © Yes O No 
0) Fine of $ 
Suspended? O Yes O No 
Probation for yTs.; _mos. 
Space for further comments: 


Form A 








the 


QUESTIONNAIRE—CiviL Jury TRIALS 


Name of ‘Case 

1. Please indicate what type of case this was: 
O Personal injury—automobile 
0 Other personal injury 
O Tort other than personal injury 
0 Contract 
O Other (fill in) 

2. a. What were the principal controverted issues for the jury? 
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b. If this was a personal injury case, were the following among the principal 
controverted issues for the jury (check if yes)? 
0 Factual issue as to what defendant did or did not do 
0 Factual issue as to condition of defendant’s property 
O Determination as to whether defendant’s conduct was negligent 
O Contributory negligence 
O Amount of pain and suffering 
O extent or permanency of injuries 
3. Before return of the jury verdict, please indicate how you would have decided 
the case had you tried it without a jury: 
For 
O Plaintiff #1 
Becta e= _ damages 
O Plaintiff #2 
Besse damages 
O Plaintiff #3 
Dixcusecens _ damages 
For 
O Defendant #1 
O Defendant #2 
O Defendant #3 
4. What verdict did the jury render? 
For 
O Plaintiff #1 
eae damages 
O Plaintiff #2 
- rr 
O Plaintiff #3 
en ee eee damages 
For 
O Defendant #1 
O Defendant #2 
O Defendant #3 
O Hung Jury 
How was the jury split? 
_. for plaintiff; __for defendant 
5. In your instructions to the jury: 
a. Did you summarize the evidence? O Yes O No 
b. Did you comment on the weight of the evidence? O Yes O No 
c. Did you comment on the credibility of witnesses? OF Yes O No 
6. Did the jury receive written instructions which were taken into the jury 
room? O Yes (QO No 
7. a. Did the jury at any time request additional information or in- 
structions? OF Yes O No 
b. If yes, on what subject? 


8. a. Did the jury at any time report an inability to reach agreement? © Yes 


O No 
b. If the division of the jury was revealed, how was it divided? 


oe icici aman wu ae ae oc amaer . ah 
O 10-2 : i sedi 
el aes, 53 a re Te : G 
sf o Bei Beacs a 
a “ Fas Fas ate 

6-6 - 


9. Is the plaintift’s lawyer considered a specialist in this type of case? © Yes 
0 No 

10. Is the defendant’s lawyer considered a specialist in his type of case? © Yes 
fi No . 


11. a. Length of trial: ____ day(s) 
b. Length of jury deliberations __ hrs. 
c. What time was the jury sent out? _.a.m. —--_-- p. m. 


12. Type of jury verdict involved: 
0 general verdict 
0 general verdict with interrogatories 
0 special verdict 
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13. Subsequent disposition of case: 
0) judgment entered on the verdict for P 
O for D 
O new trial ordered 
0 judgment n. o. v. 
O remittitur 
O additur 
0 settlement 
14. In the event of a significant disparity between the judgment you would 
have rendered and the jury’s verdict, please indicate why you think the jury’s 
verdict was so different. Was it because of: 
(a) The composition of the jury? 
(b) Crucial events during the trial? 
(c) Personalities in the case (parties, witnesses, attorneys)? 
(d) Peculiarities of the case? 
(e) Other reasons, e. g., suggestion of insurance? 


Form B 
QUESTIONNA'RE—CRIMINAL JURY CASES 


Name of Judge _... Name of Court 
Name of Case__ Docket No.__ 
(If more than one defendant was tried, please use additional questionnaires as 
required) 
- a 
Was the. jury fnatrasbeld on any lesser included offenses? © Yes O No 
tf yes, which one(s) ?_ 
2. Before return of the jury, please indicate how you would have decided the 
case had you tried it without a jury: 
a. Principal charge © Guilty O Not Guilty 
b. Lesser included offense(s) © Guilty O Not Guilty 
. What verdict did the jury render? 
. Principal charge © Guilty O Not Guilty 
. Lesser included offense(s) © Guilty © Not Guilty 
. If the jury hung, how was it split? ____ Guilty Not Guilty 
. Please answer if the verdict was guilty. 
a. Did the jury determine the penalty? O Yes O No 
If no: 
Was the jury ever informed as to the maximum penalty the court could impose? 
O Yes O No 
If yes: 
What was the jury’s decision? 
O Capital punishment 
O Imprisonment for nas YRS: ~ _- mos. 
0 Fine of $ 
What penalty would you have imposed had you tried the case without a jury? 
O Capital punishment 
Ej] Bepewnmnemn [08 4x5 oc cans YES). ----- mos, 
Suspended? © Yes QO No 
G1) Pine of $. .....-:.. 
Suspended? © Yes QO No 
O Probation for _____-_- yrs; ‘ mos. 
5. In your instructions to the jury: 
. Did you summarize the evidence? O Yes O No 
. Did you comment on the weight of the evidence? O Yes O No 
. Did you comment on the credibility of witnesses? O Yes O No 
}. Did the jury receive written instructions which were taken with them into 
the jury room? O Yes QO No 
7. a. Did the jury at any time request additional information or instructions? 
O Yes O No 
. If yes, on what subject? 


8. a. Did the jury at any time report to the court an inability to reach agree- 
ment? OF Yes O No 
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b. If the division of the jury was revealed, how was it divided? 








9. Was the pa errer s law yer a specialist in criminal cases? © Yes 
10. Was the jury in this case a “blue ribbon” jury? O Yes O No 


11. a. Length of trial:____---day/(s) 
b. Length of jury deliberations  ---_hrs. 
c. What time was the jury sent out? -_--a.m. ----p.m. 


12. What was the subsequent disposition of the case? 
O judgment of not guilty 
0 capital punishment 
imprisonment for term of----yrs;----mos. 
fine of $-__- 
O sentence suspended as to imprisonment 
0 sentence suspended as to fine 
probation for-_---yrs;-_--mos. 

13. In the event of a significant disparity between the judgment you would have 
rendered and the jury’s verdict, indicate why you think the jury’s verdict was so 
different. Was it because of: 

(a) The composition of the jury? 

(b) Certain crucial events during the trial? 

(c) Personalities in the case (parties, witnesses, attorneys)? 

(d) Peculiarities of the case? 

(e) Other reasons? 


Form C 


ATTORNEY’S QUESTIONNAIRE 






Oo. & Approximately how many jury cases nave you tried! ee 

b. Do you spec ialize in this rd pe of case? Oo ph O No 

4. a. If the case went to the jury for a special verdict or for a general verdict 
plus special interrogatories, would you please set forth on the back, or attach a 
copy of the questions put to the jury and the answers returned. 

b. (1) Did the jury ever report to the Court that it was unable to reach agree- 
ment? © Yes O No 




















(2) If ves, after how many hours of deliberation? ____-_- hours 
(3) What was the division of the jury at that time? 

0 11-1 O 7-5 

O 10-2 0 6-6 

O93 O For P 

0 8-4 O For D 


c. (1) After it bezan to deliberate, did the jury ever ask the court for additional 
instructions to clarify the original instructions or to repeat some of the testimony? 

O Yes OF No 

(2) If yes, what were the jury’s questions at that time? 


5. If an individual: 
a. Plaintiff is: 

O White 

O Negro 

OO Other 
b. Defendant is: 


O White 
O Negro 
O Other 
6. a. Did you request a jury in this case? O Yes O No. 
b. Why? 


wee ree eeeeee cero e owe e ee ee seem ese e seem we ewe eee ew ee eee eee ee ee eeeenseeseocaacce 
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7. Was this case ever featured prominently in a newspaper that has substantial 
local circulation, or an a radio station heard in yourcommunity? O Yes OQ No 
If yes, when? © Months before trial; © Just before trial; © During trial. 
How, if at all, did such publicity affect your selection of jurors and trial tactics? 


b. What type of jurors did you want to keep off the jury in this case? 

c. What type of jury did you get? 

d. Did any single juror, or the composition of the jury as a whole, cause you 
to adopt any particular trial stratagem that you do not generally use? 


APPENDIX IV 
Pitot Rapio Stupy 
PROCEDURES 


The post card questionnaire and transmittal letter were sent to 1,000 names 
selected from the fourth column of the even numbered pages of the 1955 Chicago 
Telephone Directory. In addition, 200 were sent to garment workers, 200 to 
dietitians, 200 to social workers, and 175 to psychiatrists. 


PURPOSE 


A pilot experiment with the use of a radio broadcast in order to obtain a broader 
sample of response to the experimental cases. 

(The above explanation of the procedure followed and the purpose of the 
following questionnaire was provided the subcommittee by Dean Levi.) 


Tue UNIVERSITY OF CHICAGO, 
THe Law ScHoou, 
Chicago, Ill., September 13, 1955. 

Your name has been chosen at random to take part in a special criminal case 
which will be presented over the radio on Saturday, September 17. The case 
involves a plea of insanity by a man who is accused of housebreaking. 

Because of the unique legal points which the case, known as The People v. 
Martin Graham, has raised, the jury project of the University of Chicago Law 
School has undertaken an intensive study of it. 

As a representative of the general public from which jurors are usually called, 
we are requesting that you, by sitting in your home and listening to your radio, 
hear this case just as you would a regular trial taking place inacourtroom. After 
you have heard all the evidence, the closing arguments of both attorneys, and the 
instructions of the judge, we are asking you to arrive at a verdict. How would 
you decide the fate of the defendant, Martin Graham? Enclosed, find one verdict 
card for yourself and one for a companion who may listen to the broadcast with 
you. Please fill out the entire card and send it to us. 

The trial is being broadcast next Saturday, September 17, at 5 p. m. on station 
WEAW-AM, 1330 on the radio dial and again at 8 p. m. on WEAW-FM, 105 
on the dial. If because of a previous commitment you find it impossible to 
listen at either time, please return the card with an X in the “could not listen” 
box and please fill out the background information. Whether you are able to 
listen or not, it is vital for us that you fill out the postage-free card and return it 
to us. 

So that you may know the results of the survey, releases will be made to the 
newspapers on October 20, 1955. Your cooperation in this research is deeply 
appreciated. 

Sincerely yours, 
Eva FIsSHELL, 
Survey Director of the Jury Project. 
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Your verdict (check one): O Not guilty © Guilty O Not guilty by Reason of 
Insanity 

Background (answer each question) : 

lL Younme@es z= 25-- 

2.Sex:MO FO 

3. Religion: Cath. O Prot. O Jew. O 

4. Race: White O Colored O 

5. Country of birth: 
WRIRO oo oan cc 
Your mother -- 
Your father -__ 


6. Education (check highest): Grade _-.. Trade ---- High ---- College --__- 
aT PRE AOE tics Oi ee en oe CASE ee dee os AEE RL CU eee tu 
ERS inne tecaicete- = |. 


9. Registered voter? Yes o No O 
10. Have you ever served on the jury? Yes O NoQ 
If you could not listen, fill out background and check here 0 


APPENDIX V 
Jury Service BuRDEN QUESTIONNAIRE 
PROCEDURES 


The attached questionnaires were given to jurors in criminal cases after they 
have finished their term of service. The jury clerks would, at the end of the last 
day, announce to the jurors that a research team from the University of Chicago 
Law School was making a survey of jurors’ attitudes and reactions; no names were 
being taken and that the jurors should feel free to refuse the interview if they did 
not wish to participate. 

The questionnaires were administered with the permission of the judges from 
whose courts the responding jurors were obtained. 


PURPOSE 
To determine jurors’ attitudes and reactions to their jury service. 


(The above statement of the procedures followed and the purpose of the fol- 
lowing questionnaire was provided the subcommittee by Dean Levi.) 


(Interviewers disregard) 


Juror’s Number 3023 Bie 1-4 
Juror’s Number of Voting - PeNE DE 5 
JuRY S=RvVICE BURDEN QUESTIONNAIRE 
1. Some people like jury service; to others it is a burden. How do you 
feel about it? 
5; 98 33 dove bea lrees: wasseli2ue DR: aes 6-1 
ic asb aodeselr -rebsd perm Sanu sahil eee, 2 
NES? pee ee Juceimen duse dell: cdedee Lin de UE Qul 3 
deren 35. bute saeiiooen suniyoty. 2. bb sede B. 4 
2. How long have you been on jury duty? 
.... weeks _ days 7 
3. When you were called this time, did you try to get excused? 
O Yes 8-1 
O No 2 
How many times were you called to the jurors’ box? 
_ Times 
9 or more 9 
5. How many times were vou excused? 
_.... Times 10- 
9 or more 9 
6. Of these, how many times were you excused by the prosecution? 
_ Times 11- 
9 or more 9 


Wrong reply or D. K. 
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7. How many times by the defendant’s lawyer? 
evo en 
9 or more 
8. Are you employed? 
0 Self-employed 
O Employed 
O Housewife 
O Unemployed 
IF SELF-EMPLOYED, HOUSEWIFE OR UNEMPLOYED, SKIP 
TO QUESTION 14. 
9. What does your employer’s firm do? 





14-16 


firm? 
O 1-4 
O 5-9 
O 10-19 
O 20-49 
O 50-99 
O 100-249 
0 250-499 
O 500-999 
O 1,000-2,499 
O 2,500 or more 
D. K. 
N. A. 
Size of firm: 
11. How are you paid? 
O By the hour 
O By the week 
O By the month 
Oj Salary (unspecified) 
O Bi-weekly or semi-monthly 
O Piece work, commission 
cp 2k 
Ee 
12. What happens to your pay from vour regular job while you are 
on jury duty? 
0 Lose it 
0 Receive difference between juror’s fee and regular pay (or turn 
in fee to employer) 
O Receive regular pay as usual and keep fee 
O Lose some pay 
OD. K. (yet) 
ON.A 
13. Does your employer encourage or discourage his employees to 
serve on jury duty? 
O Encourage 
O) Diseourage 
O Indifferent 
Cy ee 
EY UN. Ae 
14. Did you lose money by serving on jury duty? 
O Yes 
O No 
O D. K. (yet) 
If No, skip to question 17. 
15. How much do you figure you lost by serving on jury duty at this 
time? 


r 


TOON AOE WN © 


FP nd 


Oo 


1000 100 10 1 


23 24 25 26 
16. How did you arrive at this sum? 


$ 


69040—55——-15 
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ioe 


19. 
court? 


20. 
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As to the work you 1 would have done if you had not served as a 
how does that get done: (You may check several answers) 
0 Company hires someone else 
O Company has someone else 
OI must hire a substitute 
1 Someone else has to work harder (but does not get paid more) 
OI have to work harder when I get back 
0 It does not get done 
O There is no work 
O I work after jury duty 
fa 1s. 
de Bk 
When was the last time you served as a juror? 
O This is the first time 
O Less than a year ago 
0 1 year ago 
0) 2 years ago 
O 3 vears ago 
c 4 or more years ago 


<a 





bo 
7 


IF P RIOR JURY SERVICE: Did you serve in a criminal or civil 


O Criminal 

0 Civil 

0 Both 

aD. i. 

EN. A. 

Aside from financial hardships and losses, were there any special cir- 


cumstances which made it particularly difficult for you to serve at this 
time? _ - 


. The next time you are called as a juror, if you 1 had a choice, “would 


wi aaa to serve or be excused? 
DO Serve 32-1 


22. 


improved? _ _- evitgeet 


O Be excused 

OD. K. 

ON. A. 

What suggestions do you have as to how our jury system could be 


bo 
T 
uorwndoe 


x 
Y 


dpewnmeon KxMo~al 


oo 
iladade 


—— ™ 


ber anekatomedsees ssitnsinaahinsshenamatatiutioesieaciaamei ie 33- 


23. How many times did you actually sit on a jury during this term? 


-==. 2ames 


24. 
25. 
the - 


34- 


How many times did it come to a jury vote? -__._ Times 35- 


If figures in the last two questions are different: What happened in 
_. case(s) on which you sat but no vote was taken? 


O Case dropped 36-1 


0 Mistrial 
O Pleaded guilty 
O Other 


Questions 26 to 32 are to be asked of every juror whether he sat on a 
trial or not. (Hand juror the separate sheet to help him understand the 
questions, don’t explain the questions) 

26. Have you conscientious scruples against the death sentence, which 


would 


preclude you from finding the defendant guilty if the crime would be 


punishable by death? 


oo000 

Ar 
eUaits 
> bi 


37-1 


Pd bo 
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27. If instead of asking you for a Yes or No answer, I were to ask you to 
check one of the following boxes, which one would you check? 
O Have absolutely no scruples against the death penalty 
O Have slight scruples against the death penalty 
O Have major scruples against the death penalty 


ON. 
28. Have you such opinions as would prevent a verdict of guilty in a 
criminal case upon circumstantial evidence? 


29. How do you understand the words “‘circumstantial evidence’’? (fill in 
the juror’s exact words) 


30. By law the failure of a defendant in a criminal case to testify is not 
considered as any evidence of his guilt. Would you give a defendant the 
benefit of this law? 


N.A 
31. If the defendant fails to take the witness stand on his own behalf, 
would you or would you not draw any conclusions from it? 


If juror has not sat on any case, proceed to ask questions 33 to 42 then 
terminate interview. If juror has sat at least on one case, ask question- 
naire Form B first and then ask questions 33 to 42. 

33. What is your occupation? Please tell exactly what you do. (If 
housewife, occupation of husband, even if she is widowed or divorced) 

34. Total annual income of your household? 


36. Sex (check, don’t ask)? 
] 


rr 6 ee ee a ae ek a ies laa 
37. Are you single or married? 

O Married 

D Single 

O Divorced or separated 

O Widowed 

ON. 
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38. What was the last school you attended? 





a RUN NRT as Fe, te ee eee oD cle eed bray ees 51-1 
oi rai MISONO on St Se i ee hs et ees 2 
0 Finished high school______________-_ Rwsichises Seb Sb oye ek eS < 
El “Ree ael SOUR 2 doc uid lecdew a wis peat as wot 4 
DO College __-- Borate ian Pm ee " ttt ; 5 
aA es Se ee Bi de a 3 . so Se = 
39. In what country were you born? 
MOP OUROERS Sto ole ou aed cake bere ie Sere eee ees oe 
I anc i ale a ictaeeaase ae 
I i I SN a hg rte eh ee 2 
ARE CUMIN oo io okt eee Sinnebith ees 
PAGRGr 5 DATENUS? iene ie Ailame wee ee 52- 
40. What is your religious preference? 
RNs Oe te ee Se ee eS on ee eee ele 53-1 
Ben Sa Sait a a ad em ra alg net 2 
Fa eres 0 etd ons 2. enn SA treet ed icest ee 3 
ee ON css i J. eek de eee ew ser Soe 4 
[I oS oe eid dee ase asc e ana anceeeese eee ee 5 
Shi, ec ae a ane mae er eee eee) re xX 
DR fits icra a Dane cadets Yea ae eee ange Eas x 
Interviewer: aie cies eases al eet ee vce peinta sekatendnn aa ae 
LL ee ss ie ia te stg Sich ia Ra alsa gi Ee De Re Jesters. Gee 
ee io awe ms ‘ Cuma ita 343 eles. oe oust Sue hre tei e Se 55- 
NP es Et Sa abiosts SN i Sha ae Sar Soc. ward aed wele eis 56, 57 
PRN ON i ohn he cata ae eee c er _. 581 
2 
3 
End of interview. 
Form B 
I. What was the last case on which you were voting as a juror? Judge: 
Saw at ssa ake ace lah e cols ah a cg OR 6 le a ee ree 
2. How did you vote | 3. At that time, how 
the very first time many of the other | 4. What was the final 
a vote was taken, | jurors voted for G, verdict of the jury 
1. On what crime(s) was right after the jury ete. (fill in num- (check)? 
the jury asked to vote retired (check)? ber)? 
(list)? - Te 2 as Se ee ee Le ee a 
G NG Und. G NG Und. G NG Hung* 
(1) é 
(2) 
(3) | é 
*If hung jury: what was the final vote? guilty not guilty 


II. On which case—if any—were you voting before the last one? Judge: 











iO ee cae PICPCUIINIS oo Ct ee ee 
2. How did you vote | 3. At that time, how 
the very first time many of the other | 4. What was the final 
; a vote was taken, jurors voted for G, verdict of the jury 
1. On what crime(s) was right after the jury | ete. (fill in num- | (check)? 
the jury asked to vote retired (check)? ber)? 
(list)? Ban a 3 ei csidlh aes sii aie ttre 
G NG | Und. | G NG Und. | G NG Hung* 
IOP Desiceteeiee a a 
(2) 
(3) 
*If hung jury: what was the final vote? guilty .. not guilty 


III. What was the final jury verdict on the very first case (if there was another 
one) on which you sat during thisterm? __-_- guilty -___notguilty -____ hung 
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APPENDIX VI 


Prof. Harry Kalven, Jr., submitted the following memorandum, dated June 
1952, as “‘the University’s application to the Ford Foundation for a grant to 
finance the work.” 

The second memorandum, dated December 21, 1954, is, he said, a copy of the 
application for an additional grant or extension. Two memorandums which ac- 
companied this application and which related to the university’s building facilities, 
were also provided the subcommittee and are available in the committee files. 


RESEARCH ON LAW AND THE BEHAVIORAL SCIENCES 


Submitted by the University of Chicago Law School 


INTRODUCTION 


The subject matter of law is human behavior. The law deals with such be- 
havior either in problem situations or where, for one reason or another, customary 
behavior without the added sanction of formal rules is deemed insufficient. The 
law builds on assumptions about human behavior. These assumptions are 
important in terms of the conduct to be regulated and in terms also of the effect 
of the regulation. Quite apart from all this, the institution of law is to be under- 
stood and evaluated in terms of the techniques and knowledge of the behavioral 
sciences. Moreover, the law can furnish to the behavioral sciences a coherent 
set of problems which can be clearly defined and which can provide the basis for 
interdisciplinary research. The discipline of the law, its selection of problems and 
its insistence upon solutions thus can be helpful to the behavioral sciences, and 
anthropology, social psychology, sociology, and economic theory can aid in the 
realistic study of the legal system. 

In the work which is set forth, legal problems are to be selected as the basis for 
factual research which will be helpful to the development of the law and at the 
same time to the development of the behavioral sciences. The specific proposal 
is that (a) up to three studies be selected from a limited number herein set forth 
for the purpose of immediate study and that (b) the staff work with an advisory 
group to plan a more detailed set of studies which might be undertaken. The 

roposal is that an adequate grant be made to the University of Chicago Law 
Bhool for a 2-year period to make possible the work on the 3 studies and the 
planning of a more detailed program. 

The program which is suggested requires interdisciplinary research. Inter- 
disciplinary research while often most fruitful is also most difficult organization- 
ally as well as conceptually. The suggestion is that by concentration on actual 
situations which raise simultaneously legal and behavioral science problems, some 
of these difficulties will be obviated. But those who have had experience with 
this kind of work surely will attest to the fact that it is of great importance to 
have a group so situated that its members learn from one another, and with 
projects so arranged that techniques and data relevant to one may be also rele- 
vant to another. It is of the utmost importance that the doing of the research 
be a common experience for the group as a whole, and that there be a carryover 
of insights and knowledge from one project to another. In the course of time 
much will depend upon the formation of an atmosphere and a growing sense of 
what is involved in doing this kind of cooperative intellectual work in a field in 
which precedents are almost nonexistent. 


THE AREAS FOR RESEARCH 


Research work in the area of the law and the behavioral sciences car be grouped 
in terms of three general categories: (1) The area of law obser, ance and infringe- 
ment; (2) the area of social institutions; and (3) the area of the administration of 
justice. As a matter of fact, interdisciplinary research on any specific problem 
concerning law and the behavioral sciences is likely to have ramifications con- 
cerning two or more of these areas. Thus the study which is proposed concern- 
ing the youthful offender while chiefly concerned with the area of law observance 
and infringement is also relevant to the area of individual rights. The studies on 
obscenity and taxation, while chiefly in the area of social institutions, are also 
relevant to law observance and infringement. The proposed studies on the jury 
and on arbitration, while directly related to the administration of justice, may 
have far-reaching consequences with respect to the understanding of the criminal 
law and of commercial law, and thus are related to all three of the categories. 
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It is to be expected therefore that studies once undertaken will tend to sub- 
divide and to give rise to additional but related studies as new possibilities and 
implications become apparent. It is for this reason that it is deemed of first 
importance that the precise form of particular studies be determined out of the 
process of the work itself. Nevertheless, it is possible to specify at the outset 
a limited number of problems for study, representative of the 4 general areas, 
out of which 3 studies can be selected for initial experimental work. If, for 
some reason, additional related studies seem appropriate during the initial period, 
the substitution of them can be made dependent upon separate agreements. 


THE METHODS OF OPERATION 


The program will operate through’a centralstaff, including both legally trained 
and social science personnel, augmented by,fellows, and with an advisory group. 
The program will proceed (a) to carry forward researches on three of the selected 
problems and (b) to plan a more detailed program for possible research in the 
area of law and the behavioral sciences. It is to be expected that the experience 
gained from work on the three studies will greatly alter the thinking of the 
research group, and thé group in planning a future program will wish to consider 
such topics as those set forth in the appendix, and probably others as well. 

In its operations on the three studies the central staff and fellows will use 
techniques of investigation from both the social sciences and law. There will 
be a great deal of fieldwork. In our judgment it is important that the program 
have access also to law revision work and to legal clinic work. Law revision is 
important because it can anchor certain of the projects to definite remedial 
changes, and thus provide a clear common focus of attention and cooperation 
between the disciplines. Moreover, it must be remembered that we are a law 
school seeking to inspire the practice of law in the broadest sense. We wish to 
study the law from the viewpoint of the behavioral sciences not just because it 
will add to our intellectual understanding, but because we also hope that it will 
improve our practical action. 

Enaat-aikels work on selected cases can be most useful for obtaining empirical 
and even experimental data. For instance, through the legal clinic a limited 
number of criminal cases actually can be handled by a team composed of lawyers 
and social scientists. This common experience and the data so acquired can be 
most useful in connection with such projects as those outlined on evidence, search 
and seizure, and the treatment of offenders. The use of a legal clinic should permit 
experimentation to test out theories derived from the proposed study of arbitra- 
tion. To us it appears to be a mistake to foreclose the use of anv of these devices 
if the program is to succeed. 

One of the most significant results of such a program will be the creation of a 
trained staff which has shared a common experience. Since communication 
between the disciplines and the participants cannot be in terms of the concepts 
and techniques of only one discipline, the conceptual schemes and the research 
techniques must be developed in the course of the work itself. This means that 
a centrally located staff with time to live and learn in frequent informal com- 
munication is of the essence of the program. It means also that the best selection 
of problems for study will become possible only as the general program proceeds. 
The process of learning from one another and the experience gained from initial 
projects will give rise to insights as to the most fruitful problems for common 
inquiry. This must be so if the basic assumptions about the importance of this 
kind of collaboration are correct. The staff will operate with an advisory group 
selected in part from other universities. It will be a central task for this staff 
and the advisory group to prepare a detailed program for cooperative studies in 
the area of law and the behavioral sciences. 

The University of Chicago Law School has had, we believe, relationships with 
departments and persons in the social science and humanities divisions of the 
university and with the school of social service administration which are unique in 
American universities. These close relationships provide a working basis for the 
kind of program which is proposed. The school has had considerable experience 
in bringing together law and economics both in teaching and research. The 
program does not envisage a further integration of law and economics; it assumes 
rather that an even more intimate kind of integration can be achieved with the 
other social sciences. The steps which have already been taken to include eco- 
nomic theory can now be broadened through the acquisition and analysis of data 
and the extension and elaboration of the relevant theories from the other social 
sciences. Already, over a 15-year period, the school has been experimenting with 
techniques for bringing psychology and sociology to bear on legal problems. One 
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fruit of sich experimentation is the regular course in the sociology of law taught by 
Rheinstein in the law school, in which widespread interest is aroused in the possi- 
bilities of the sociological study of law. A course on the bearing of modern 
personality theory and modern social research on the law has been a regular feature 
of our teaching program for some years. The collaboration with anthropology and 
sociology in the study of actual legal systems has been prosecuted for a long time by 
Llewellyn, and Sharp in his work on Aggression and Law has done much to pro- 
mote the relations between clinical psychology and law. Most of the members of 
the law faculty have participated in the collaboration with the social sciences. 

Frequent conferences and working groups in the fields of criminology and 
family law have been made possible through cooperation with the department of 
sociology and the school of social service administration. The program which is 
suggested would augment these existing relationships by setting up an additional 
staff within the law school which can build on the already established habits of 
cooperation. Within the University of Chicago itself this program will have the 
assistance of Dr. James Miller, head of the department of psychology; Dean 
Helen Wright, of the school of social service administration; Prof. Earnest W. 
Burgess, chairman of the department ‘of sociology; Prof. Edward A. Shils; Dr. 
Joseph Lohman; Prof. Frank Flynn; Prof. David Riesman; and Prof. Everett 
Hughes, as well as a number of other social scientists who have worked closely 
with the law school. 


The problems from which three will be selected are as follows: 


In the Area of Law Observance and Infringement 
A. The youthful offender 


The problem of the proper trial and treatment for the youthful offender has 
been of concern both to the legal system and to various branches of the behavioral 
sciences. This is in areas where the due process requirements of law are in conflict 
with the recommendations which frequently come from experts in the field. A 
Model Youth Correction Authority Act has been in existence for about 10 years; 
it has been adopted, but with important modifications, in only about 5 States. 
Its most important recommendation, which would permit of continuing super- 
vision and custody over an offender for an indefinite period, has not been adopted 
broadly in any of the States. Its provisions which would take away from the 
judge the power of determining the sentence has caused great difficulty in gaining 
acceptance for the statute in many States, including Illinois. 

The area is one in which cooperation between the law and the behavioral 
sciences is necessary for the drafting of proper statutes, and where the joint 
approach of several disciplines together with the law is necessary for estimating 
the possible effectiveness of certain proposed improvements in the content and 
administration of the law. The problems which arise concern not only the 
effectiveness of the method of trial and the function of the judge, the lawyer, 
and the expert in curbing delinquent tendencies in behavior, but in addition the 
creation or control and the operation of diagnostic facilities and detention places, 
and a method of classifying offenders. 

A great deal of work and research has been conducted with respect to the 
youthful offender. We think, for example, of the work of Fritz Redl and David 
Wineman in Detroit, where great new steps have been made in the understanding 
of the problems of delinquent behavior; of the work of the Gluecks at Harvard; 
and of John Spencer in London; etc. The immediate problem is to evaluate 
the relevance of this and other work in terms of the problems of the law. The 
most appropriate way to begin the evaluation process appears to be through 
the processes of legislative revision. Such an opportunity exists in Illinois, 
where the legislation, as in other States, is in great need of reform, and where 
an attempt to secure agreement among the experts as to what that reform should 
be will be one way of testing the area of agreement which can now exist between 
the behavioral sciences and the law. Such a legislative revision attempt should 
be the source of further agreement as to areas where further research will be 
appropriate. 

B. Obscenity 


The presuppositions and consequences of the law of obscenity would be 
another set of significant problems to which clinical psychology, sociology, anthro- 
pology, legal history, semantics, comparative law, and legal analysis must all 
contribute. 

The law of obscenity itself has never received any considerable systematic 
attention. It has never been brought into relationship with the law concerning 
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the freedom of expression. It has more or less been taken for granted that 
obscene speech is somehow outside the area of constitutional concern and the 
United States Supreme Court has not, for example, ever been asked to pass 
squarely on its status. Thus obscene speech, appears not to be protected either 
from prior restraints which are strongly inhibited in other areas of speech or by 
the so-called clear and present danger test. A surprisingly impressive list of 
novels have, even within the last 25 years, run afoul of the law in at least Massa- 
chusetts and New York, and there is the anomalous rule established in 1915 (just 
recently removed) that the movies are not subject to first amendment protections. 
There are a handful of important judicial utterances on the theme, such as that 
of Learned Hand in the Kennerly case, of Wolsey in the Ulysses case, and of 
Thurman Arnold in the Esquire case. And in 1950 an elaborate attempt was 
made by Judge Curtis Bok in the Gordon case to bring the law in this area closer 
to that in other speech areas. There are a series of significant assumptions in 
such law as exists on this matter concerning the moral consequences of exposure 
to obscenity which it would be advisable to study. The public which reads 
obscene literature or which attends obscene films or performances, etc., has never 
been examined, nor has the general use of obscene language and the attitudes 
toward it ever been studied except for the old book of Pareto on Le Mythe 
Vertuiste et la Literature Immorale and Reed’s Folk Epigraphy of North America. 
It might be seen, in hypothesis, that the active consumers of obscene literature 
are a small and inconsequential group, that books like Ulysses are read by persons 
with quite different dispositions and resistances than those who read Fanny Hill, 
and that the problem relates only to adolescents, etc. The effects of exposure 
to this kind of literature might well be studied and suggestions for precision and 
improvement of the law be based on such studies. One important type of research 
would be use of intensive interviews of samples of the population at different 
social and cultural levels to ascertain what the attitude of the contemporary 
community really is. It would be necessary to differentiate the sample studied 
in terms of marital status, educational level, social ties, and certain personality 
qualities, as well as age, sex, economic status, rural-urban differences, etc. 

It is generally thought that obscenity was not a common law offense but doubt- 
less further work on the legal history would be relevant. So also would work in 
comparative law. 

As law the regulation of obscenity has additional interest since the pattern of 
legal controls has been so varied. Thus, in addition to direct criminal sanctions, 
various types of licensing, the postal power, and the customs have been widely 
used, as well as regulation by agencies such as the Federal Communications 
Commission. Perhaps more important, it appears to be a profitable area for 
sociological jurisprudence. It is well known that the local police officials have 
imposed considerable regulation by use of such oblique sanctions as building and 
fire codes. Again private boycotts and pressures have been great in some regions 
such as Boston and semiprivate organizations such as the Watch and Ward 
Society and the New York Society for the Suppression of Vice and the Legion of 
Decency have had dominant influence. And finally serious regulation has been 
markedly regional. It would be worth while to undertake a sociological study of 
the background and structure of antivice societies, their sources of support 
(psychologically, financially, politically) and especially to assess their effectiveness 
in the regression of obscene conduct and expression. Such studies would have to 
be conducted by the ordinary methods of organization analysis, i. e., through 
field interviews, content analysis of pronouncements, historical documentary 
research, etc. 

Perhaps the most profitable collaboration would be with psychologists of the 
clinical or psychoanalytic variety. What do we know, for example, about 
the impact of words or pictures upon fantasy and conduct in this area? Can the 
psychologist help us locate, if necessary the requisite intention of the porno- 
graphic writer? And can he help us to discern what kinds of persors are suscepti- 
ble to the obscene, and can he help us to discover the consequences in behavior 
of this susceptibility? Can he help us detect the other avenues to obscene 
stimulation which are not so amenable to legal regulation? The motivation and 
correlation of extreme preoccupation with obscenity from the repressive side is 
likewise a subject of concern to us, where the medical psychologist might well 
be able to help us. Understanding the latter phenomenon might well help us to 
understand those elements in our antiobscenity laws which are irrelevant to 
good public morals and which are significant only for the symbolic value to the 
antivice crusaders. At least these theses and hypotheses could be developed; 
they might or might not be borne out by research. In any case, the improvement 
of our laws regulating obscenity would certainly be facilitated by a clearer under- 
standing of the motivation or intent underlying them. 
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In the Area of Social Institutions 


Correlation between beliefs about tax burdens and attitudes toward Covern- 
ment spending (see the Uneasy Case for Progressive Taxation, by Blum and 
Ka ven, 19 Univ. Ch. L. Rev. 417) 

Studies undertaken severai years ago showed that the public at large had highly 
erroneous impressions of the distribution of wealth, income, and tax burden in our 
society. There was a showing that those in the lower income groups believed 
that the income tax on larger incomes was considerably less than it in fact thea was. 
In addition, there was e\ idence that the lower income groups substantially under- 
estimated the amount of tax they were called upon to pay indirectly. It has been 
suggested, by John Jewkes (who will be a visiting professor in the law school, 
1953-54) for one, that faulty impressions about tax burdens are a significant factor 
in accounting for attitudes toward government expenditures, particularly those of 
a welfare nature. The English experience, at least superficially, tends to confirm 
the hypothesis that there is a direct connection between reactions toward govern- 
ment spending and beliefs about the tax burden. Wider understanding of the 
true state of taxes may haye had a pronounced effect on lessening public demands 
for more extensive government services. 

In view of the importance of the issues of government spending and taxes, it 
seems highly important to determine the extent to which positions on these issues 
are tied in with misunderstandings. As an initial approach to this question it is 
proposed to undertake a study showing the correlation between beliefs about tax 
burdens and attitudes toward government spending. The work would proceed 
with the cooperation of Prof. Allen Wallis, who states that such a study is feasible. 
Such a study would be conducted through intensive interviews which would seek 
to elicit the respondents’ image of the distribution of wealth in our society and its 
justice, the distribution of the tax burden and its justice, and the rightfulness of 
various types and extents of government expenditure. It would study this not 
only among persons of the lower income groups but also in the higher income brack- 
ets—politicians, legislators, journalists, radio commentators, ete. It would seek 
to discover the psychological and social sources of these beliefs and their modi- 
fiability by increased correct information of the actual distribution of wealth, 
income, and tax burdens. 

One part of this study might also deal with beliefs about the extent and contexts 
in which tax evasion is considered morally permissible or morally wrong. 


In the Area of the Administration of Justice 
E. The jury system 

Although trial by jury in both criminal and civil cases is guaranteed by the 
Federal and most State constitutions, the jury system has long been under attack. 
The continuing criticism of an institution as basic as the jury underscores the 
desirability of studying the actual operation of the institution. The actual im- 
pact of many legal rules depends on their application by juries. The development 
of many procedural rules has been profoundly influenced by the existence of the 
jury system and by assumptions as to how juries operate. The appropriateness 
of both the substantive and procedural rules thus often depends on whether the 
assumptions made by the law concerning the jury system are warranted. Yet 
most of these assumptions have not been subjected to any empirical test. The 
justice of the legal system as a whole and justice or injustice in particular cases 
often depend on the successful operation of the jury system according to the as- 
sumptiors made about it. 

Procedures are available for the study of the jury system. Information can 
be obtained as to the actual operations of the system through systematie inter- 
views with jury members after the close of a case concerning their individual and 
collective patterns of decision making, the social structure of the jury and its 
influence on the decisions, the role of general personality and social determinants 
in the patterns of cognition and judgment of jury members operating as a group in 
the box and in the jury room. This is one way to determine what the decision 
making process and its causes have been. It is possible to test actual jurors, 
after the actual trial (and members of a simulated jury), to discover the impressions 
created by particular types of evidence, comprehension of the instructions given, 
and the ability to recall as influenced by the length of the trial, the order of 
presentation, the techniques of the lawyers, etc. Such research could determine 
to what extent (a) the jury conceives of its function in the same way that the 
formal law conceives it; (b) the jury’s concept of the issues deviates from the legal 
concepts; (c) the jury comprehends the judge’s instructions; (d) the jury com- 
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prehends the evidence in the case; (e) the jury was moved by “rational’’ or 
emotional factors rooted in personality, social background, and the social situation 
of the courtroom, the jury box, and the jury room discussions. This is an area 
also where the trial and jury system can be closely simulated; that is, mock trials 
created with selected juries, and the behavior of such a simulated jury can be 
observed under controlled conditions such as Bales has been developing in his 
studies of small groups. It might be added in passing that realistic studies, of 
discussions about real issues by groups of 12 would contribute far more to our 
knowledge of small group behavior in dealing with important decision-making 
tasks than we gain from the observation at great expense of the decision-making 
process of groups of students coming together for no more than an hour solving 
chess and arithmetic problems. There is no doubt that a sufficient number of 
judges and lawyers would be willing to participate in such simulated trials as to 
make the conditions sufficiently close to reality to be useful. 

The results of such a study can have far-reaching effects on the use of the jury 
system and the reform of the rules of evidence. Among other problems it can 
help clarify are these: (1) What is the effect of interrogation of jurors by the 
judge rather than the attorneys; (2) what is the effect of a judge’s comment on 
the evidence; (3) what are the advantages of groups and written instructions to 
jurors; (4) to what extent are detailed regulations of admissibility frustrated by 
inadequate regulation of the lawyer’s arguments; (5) to what extent is there an 
identifiable group of cases for which the jury is particularly unsuitable or for 
which provision should be made for special juries composed of jurors with the 
requisite special skills or certain personality qualities. 

F. Arbitration 


Arbitration systems exist alongside of the law as quasi or nonlegal systems 
which perform many of the functions of a legal system in the adjudication of 
conflict and in the reestablishment of working consensus. It is believed that in 
many areas the volume and importance of arbitration cases is greatly in excess of 
those which are handled by the regular legal processes. Arbitration continues to 
grow in the number and importance of the cases thus handled despite the fact that 
in many jurisdictions the legal system does not recognize the validity of an arbitra- 
tion award as a binding decision. The study of arbitration is important for the 
following reasons: (1) The study of the nature of legal control as an institution 
is facilitated by comparing it with another system of control which exists pre- 
sumably because of the deficiencies of the legal system or in any event because 
the legal system is not deemed as appropriate a method as is arbitration for 
certain types of cases; (2) the role of law and the relative importance of the 
elements of legitimacy and coercion in the relief of tensions within the society can 
be seen through the examination of a quasi-legal system which operates in areas 
of dissensus in which the coercive element is not available or invoked, or where 
the coercion is at least of a different type. The study should result in important 
clues with respect to the following: (1) The importance of ritual and ceremony 
in the process of adjudicating conflict; (2) the importance of the method of select- 
ing judges, particularly with respect to the feeling of identification between the 
participants and the judge; (3) the importance of the role of the intermediary 
(the lawyer) in the judging process; (4) the process by which standards of fairness 
or justice in procedure and in substance grow up in areas where tradition and 
institutional provision for the creation of standards are still lacking. Since 
arbitration is less formal than law, empirical data as to the reactions of the par- 
ticipants in the process will be easier to obtain. In addition, controlled experi- 
ments in the field of arbitration can be conducted through the legal clinic. 

Techniques do exist which will permit of the study of arbitration. Data can 
be obtained as to (1) the number, types, and importance of cases which go to 
arbitration; (2) the personnel of arbitration, their recruitment, backgrounds, 
and selection, the relations between litigants and arbitrants; (8) the types of 
procedures used for the presentation and control over the presentation of evidence 
and the reasons for the use of these procedures; (4) the extent to which arbitra- 
tion has developed into a system of law with its own traditions and with the 
use of the precederts of prior arbitration awards; (5) the extent to which arbi- 
tration is a method of statutory (contract) interpretation and the effectiveness 
of purely arbitrational awards; (6) the psychological preconditions and con- 
sequences of arbitration on the parties involved; i. e., what are the beliefs, per- 
sonality predispositions (rigidity, aggressiveness, conciliatoriness, ete.) which 
predispose litigants to have recourse to arbitration in certain types of cases as 
compared with the personality qualities, etc., of persons who take the same 
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kind of case to ordinary law courts; what are the cultural traditions, religious or 
political beliefs, social status determinants of recourse to a method of adjudication 
which lacks the coerciveness of ordinary law. 

The results of such a study can have far-reaching effects on the understanding 
of law as a process, the growth of the legal system itself, the growth of a sub- 
system of law, and the relations between the main body of the law and the sub- 
system of arbitration law. This study would seem to offer great opportunities 
for insight in the nature of institutions, the conditions which give rise to new 
institutions, the relations between the old and the new in the life of institutions, 
the formation of professional traditions, rituals and beliefs, ete. 

This program is an opportinity to coiutribute to the theoretical and practical 
understanding of the law and at the same time to move the behavioral sciences 
forward through contact with another intellectual tradition. The program 
appears to us to have really significant promise for the teaching and the analysis 
of legal problems on the one hand, and for the mature development of the 
behavioral sciences on the other. 











BUDGET FOR A PERIOD 
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OTHER STUDIES TO BE CONSIDERED IN PLANNING PROGRAM 











1. Social and psychological bases of respect and disrespect for law; their relation 
to people’s beliefs about the equivalence of effort and reward, etc. 

2. The image of justice, the law, the judiciary, and the legal profession in 
different strata, professions, occupations, ethnic and age groups, etc.; its causes and 
its consequences for observance and infringement. 

3. Influence of knowledge of specific penalties upon conformity and infringe- 
ment. 

4. Determinants of law observance, in general upbringing and in immediate 
situations of choice. 

5. The basic assumptions made in criminal law about individual responsibility 
and the efficacy of punishment as a means of ehanging human behavior. 

6. Basie attitudes which determine the growth of the law of fraud. 

7. Efficiency of regulations and legislation dealing with juvenile delinquency in 
curbing delinquency or in rehabilitating the delinquent. (The form of this 
project should be determined at first by the work on the law revision of statutes 
dealing with the youthful offender.) 

8. Extent to which the law of marriage contributes to the stability of the family. 

9. Extent to which the law of adoption operates to the welfare of the child. 

10. Determinants of corporate observance or infringement of the law as com- 
pared with individual observance or infringement with respect to similar legal 
regulations. 

11. The reasons for and effects of the use by enterprises of the device of 
“tying” the purchase of one commodity with the purchase of another. 

12. Community attitudes as determinants of the law of property with respect 
to such matters as the transfer of property, nuisance, and nonfamily distribution 
of property through wills. 

13. Actual operation of the system of confession for different groups within 
the community. 

14. Consequences of FEPC-type laws on housing and jobs, for racial harmony 
or racial tension. 

15. Community consequences of the procedures used in loyalty investigations 
and hearings. (This would be a followup on the Jahoda-Cook study.) 
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16. Major causes of deviation from legal ethics; social roots of the differences 
in the observance of legal standards between Britain and the United States. 

17. The formulation of a code or set of rules for legislative inquiries. 

18. Procedure of selection to provide qualified personnel for law enforcement. 

19. Influence of tenure and mode of selection upon the behavior of judges. 

20. Social status and self-image of the legal profession. 

21. The methods, effects, and justifications for and appraisal of restriction on 
entry into the profession and trades. 

22. Effect of present type of legal representation in personal injury cases. 

23. A study of zoning and its effects and administration. 





Law AND BEHAVIORAL SciENCE ProGraM, UNIVERSITY OF CuIcaAGo Law ScHoo. 
INTRODUCTION 


On August 18, 1952, the Ford Foundation granted $400,000 to the law school 
of the University of Chicago ‘‘to support a research program in law and the 
behavioral sciences for a period of 2% years, including about one-half year for 
organization and recruitment.’’ At that time the foundation stated of the re- 
search program, “We feel that it promises to be particularly significant for the 
development of both law and the behavioral sciences.” The research program is 
fulfilling the hopes and expectations held for it. This is an application for an 
adequate grant to insure the continuation and development of the program for a 
5-year period. In connection with the development of the program, we ask for 
funds to implement the related comparative law and international legal studies, 
to provide fellowships for law teachers and graduate lawyers, social scientists, and 
foreign scholars, and to help in the construction of essential building facilities 
important both for research and training. 

The program of research in law and the behavioral sciences provides for three 
studies to be selected for immediate and intensive study. The three studies 
selected and now in process are (1) the nature and operation of the jury system; 
(2) the characteristics and performance of arbitration as a sublegal system; (3) 
the public’s attitude concerning the distribution of the tax burden with special 
reference to the Federal income tax. The program called also for the preparation, 
with the help of an advisory group, and with the benefit of the experience of the 
present program, of an additional detailed set of possible studies. The members 
of the advisory group are David Cavers, Harvard Law School; Abe Fortas, Esq., 
Arnold, Fortas & Porter; Harold Lasswell, Yale School of Law; Robert K. Merton, 
Columbia University; John Ritchie III, University of Wisconsin Law School; 
Hon. Walter Schaefer, Illinois Supreme Court; and Hans Speier, the Rand 
Corp. As planned, with the help of this group, an additional detailed set of 
possible studies is now in preparation. The present on-going research program 
has been presented to this advisory group. 

In the development of the program, we have built upon the close relationships 
which exist between the law school and the other divisions and school of the 
university. We have had the assistance of many colleagues in different parts of 
the university. We have had the closest type of collaboration with Edward Shils 
and Ernest Haggard, who have worked as regular members of our group. For 
the purposes of this program, we have added three sociologists to the law faculty ; 
Hans Zeisel, Fred L. Strodtbeck, and Allen H. Barton. We have assembled a 
staff of both legally trained and social science personnel. We have been aided 
greatly by the interdisciplinary experiences of this law school gained over a 
20-year period. We have benefited from the existence at the school of a com- 
parative law and international legal studies program begun in 1934, and a program 
of law-economics research. Above all, the research has developed as a central 
activity of the entire school, as part of our program of law training and research, 
making use of the talents of a faculty which includes such persons as Brainerd 
Currie, Aaron Director, Allison Dunham, John Jewkes, Wilber Katz, Phillip 
Kurland, Karl Llewellyn, Bernard Meltzer, Roscoe Steffen, and Max Rheinstein. 
Each of the three projects has been under the direction and with the full par- 
ticipation of a law member of the law faculty: Edward Levi for the jury project; 
Soia Mentschikoff for the arbitration project, and Walter Blum and Harry Kalven 
for the taxation project. Among the projects there has been a sharing of staffs. 
The projects have been coordinated in a program under the direction of the dean 
of the law school, and lawyers and social scientists have worked together as 
colleagues. 
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PROGRESS OF THE PROGRAM 


In our original proposal in 1952 to the Ford Foundation, we stated: 

“The program which is suggested requires interdisciplinary research. Inter- 
disciplinary research, while often most fruitful, is also most difficult organization- 
ally, as well as conceptually. The suggestion is that by concentration on actual 
situations which raise simultaneously legal and behavioral science problems, some 
of these difficulties will be obviated. But those who have had experience with 
this kind of work surely will attest to the fact that it is of great importance to 
have a group so situated that its members learn from one another, and with proj- 
ects so arranged that techniques and data relevant to one may be also relevant 
to another. It is of the utmost importance that the doing of the research be a 
common experience for the group as a whole, and that there be a carryover of 
insights and knowledge from one project to another. In the course of time much 
will depend upon the formation of an atmosphere and a growing sense of what is 
involved in doing this kind of cooperative intellectual work in a field in which 
precedents are almost nonexistent * * *, One of the most significant results of 
such a program will be the creation of a trained staff which has shared a common 
experience. Since communication between the disciplines and the participants 
cannot be in terms of the concepts and techniques of only one discipline, the 
conceptual schemes and the research techniques must be developed in the course 
of the work itself. This means that a centrally located staff with time to live and 
learn in frequent informal communication is of the essence of the program. It 
means also that the best selection of problems for study will become possible 
only as the general program proceeds. The process of learning from one another 
and the experience gained from initial projects will give rise to insights as to the 
most fruitful problems for common inquiry. This must be so if the basic assump- 
tions about the importance of this kind of collaboration are correct.”’ 

The original proposal is attached to this memorandum. 

The anticipated difficulties, both conceptual and organizational, have occurred. 
But these difficulties have keen obviated by the force of the discipline of the 
common problems, and by the formation of an atmosphere and an increased aware- 
ness of what is involved in this type of intellectual work. We havea trained staff 
which is sharing a common experience. There has been the growth and carry- 
over of insights and knowledge from one project to another. Without minimiz- 
ing the difficulty, we are enthusiastic over the progress of the program. We 
believe our enthusiasm is shared by members of the advisory committee. All 
three studies involve basic research, the development of new techniques, the 
acquisition of data and the development of new substantive ideas. As the work 
has progressed, the possibilities of the programs have widened and deepened. 

We stated in our original memorandum of June 10, 1952: “It is to be expected 
* * * that studies once undertaken will tend to subdivide and to give rise to addi- 
tional but related studies as new possibilities and implications become apparent. 
It is for this reason that it is deemed of first importance that the precise form of 
particular studies be determined out of the process of the work itself.’’ In fact, 
the studies have provided the framework and the techniques for a view of the 
dynamics of legal institutions; they have formed a program of law and behavioral 
science research rather than a set of isolated inquiries. As a result of our inten- 
sive experience, we reaffirm the concluding paragraph of our memorandum of 
June 10, 1952: ‘‘This program is an opportunity to contribute to the theoretical 
and practical understanding of the law and at the same time to move the be- 
havioral sciences forward through contact with another intellectual tradition. 
The program appears to us to have really significant promise for the teaching and 
the analysis of legal problems on the one hand, and for the mature development 
of the behavioral sciences on the other.” 


THE JURY PROJECT 


We are supplying herewith a set of materials containing selected working papers 
of the three current studies. The table of contents of this set of materials is 
attached to this memorandum. A detailed outline of the jury project is included. 
The jury project has wide scope. Most emphasis has been placed on (1) problems 
of jury selection; (2) the effect upon the juror of the manner of his reception into 
the trial system; (3) the impact of the trial and of the instructions of the judge 
upon the jurors; (4) the nature of the jury’s deliberation, and (5) a comparison 
of jury trials with alternative adjudicative procedures. We have been interested 
also in analyzing jury behavior, partly in terms of types of jurors, their beliefs, 
origin, economic and educational status. A considerable amount of historical, 
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legal, and comparitive law material has been prepared, both as a way of framing 
problems and as an aid to understanding and evaluating data. 

The jury project has used a variety of techniques. Among them, it, has used 
intensive interviews with actual jurors; the experimental jury; and questionnaires. 
This arrangement of techniques has made it possible to try out observations from 
actual juror interviews by way of an experimental jury and through question- 
naires. We have full files on 18 cases where we have had an observer present 
throughout the trial followed by intensive interviews with jurors. We have used 
experimental juries by recording a version of a trial, playing this version or sig- 
nificant modifications of it to different juries drawn from regular jury pools and 
under the discipline of court personnel, recording these deliberations and receiving 
the various verdicts. By this means it is possible to obtain data on the impact 
in the deliberation and on the verdict of particular evidence, modes of trial, and 
instructions. So far the experimental jury has provided the basis for a beginning 
analysis of four types of relationships: (1) jury awards and variations in defendant’s 
ability to pay (as reflected in the presence or absence of insurance); (2) individual 
juror awards and their relation to socioeconomic background characteristics; 
(3) comparison of working norms of the trial bar and experimental findings; (4) 
participation of jurors in the deliberation viewed in terms of their acceptance of 
the jury verdict and their socioeconomic background. The deliberations on the 
same case by different juries have provided materia! on the variety and recurring 
patterns of jury discussions with respect to the ordering of evidence and issues 
and the considerations of factors outside the evidence of the case. We are using 
@ questionnaire (the judge-jury questionnaire) to determine the extent to which 
judges agree or disagree with jury verdicts. The questionnaire is now being 
filled out by more than 800 Federal and State judges in connection with jury 
cases as they come before the judge. Questionnaires or interviews are being used 
to determine further relationships between juror characteristics and votes (the 
criminal juror questionnaire), the attitude of jurors toward jury service, reasons 
for jury waiver, and the damage expectations for jury cases in different areas of 
the country (regional consistency of jury verdicts). 

The present work on the jury project has opened up many avenues for further 
investigation. We wish to continue our inquiry into the meaning to jurors of 
particular instructions in different type situations as, for example, the impact 
of various instructions on the jury where insanity is pleaded as a defense; the 
effect of contributory negligence instructions, or the effect of judicial admonitions 
to disregard improper evidence, or to consider evidence only as impeachment 
testimony, or to disregard the failure of the defendant to testify in his own behalf, 
or to consider a confession only after it has been found by the jury to be voluntary. 
These are areas where the jury’s felt sense of justice and its evaluation of behavior 
may create an application of law more meaningful than formal rules. The material 
on jury deliberation, now being obtained through both experimental means and 
the interviewing of actual jurors, will help in the present analysis of the extent 
to which (1) issues are understood and deliberated upon; (2) data not presented 
in the formal trial enters into the deliberation; (3) different types of evidence 
are critically evaluated; (4) the indoctrination of jurors prior to or during the 
trial can change juror behavior. We have prepared an experimental case to 
help reveal the effect upon deliberation and verdict of special interrogatories and 
special verdicts as means of controlling the deliberation process. The analysis 
of the relationship between individual juror awards and the characteristics of 
the jurors will give more meaning to our inquiry into the methods and the effect 
of the methods of jury selection. We wish to develop further the comparison to 
bench trials and to those relevant phases of arbitration and administrative 
hearings, and to obtain additional material on the impact of the jury trial in 
creating an image of the justice of the legal system among the jurors, the litigants, 
and various segments of the public. 


THE ARBITRATION PROJECT 


The arbitration study is an inquiry into the adjudicatory and legislative dy- 
namics of a sublegal system. The project has four main branches: (1) factors 
responsible for the growth of machinery of arbitration in trade and exchange 
groups; (2) the judicial machinery found in such groups and the values inherent 
in the forms utilized; (3) the decision making process of arbitration; (4) the extent 
and history of commercial arbitration. As in the jury project, a variety of 
methods have been employed in acquiring the data for analysis and synthesis. 
The history of arbitration has been pursued not only from legal data, but from 
such sources as diaries, merchant letters, newspapers, and old association records. 
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Past and present mercantile patterns and behavior on an internation.l scale have 
been investigated. The extent of commercial arbitration has been sought through 
interviews with selected trade associations, followed by a trade association ques- 
tionnaire. Rules, bylaws, constitutions, standard contracts and other forms 
currently and in past use have been obtained from exchanges and are being studied. 
In analyzing the process of decision by arbitrators, we are using the techniques of 
interview, observation, recording, and experimentation, including psychological 
testing for personality structures and values. 

Two groups have been investigated intensively: (1) the American Arbitration 
Association as an example of a group providing general machinery for use by the 
public; and (2) the New York Stock Exchange as an example of a tightly knit 
institution. A sample of 575 cases covering a period of 4 years at the American 
Arbitration Association has been analyzed using a code method. Questionnaires 
have been used to secure the verdict predictions of the tribunal clerks and the rat- 
ings of the parties by the arbitrators and the clerks. Twenty cases were observed 
in detail both as to presentation and deliberation. Recordings exist as to five 
of these. A different approach has been used in the study of the New York Stock 
Exchange. All stock exchange cases from 1924 to date have been coded, but 
particular attention has been paid to those cases which represent disputes or crises 
sufficiently important to the exchange to have caused action leading to a solution 
of the underlying problem and thus to the eventual nonrecurrence of these disputes 
in arbitration. 

This combined intensive and extensive study of the institutional judicial 
machineries of trade associations and exchanges indicates the existence of three 
basic types of mechanisms for the handling of disputes: the adversary, typified 
by arbitration; the parental, which combines the legislative and judicial function 
in areas of specialty, and differs from the adversary both in content and in the 
procedural concepts of justice; and the umpire, which is typified by inspection of a 
third party character and operates where there is virtually no question of “ought” 
involved in the disputes. It has become apparent also that the relationship 
between institutional commercial arbitration and foreign trade is close; that in 
certain industries or with respect to certain commodities there is a battle for 
the forum; as, for example, London against New York, and that the standardi- 
zation of trade practices, contracts and other procedures has led to disappearance 
of areas of commerce from the formal legal scene. The history of this develop- 
ment suggests that many of these groups in fact have never been directly involved 
in the formal legal system, but have been always self-governing. This aspect is 
most evident in the international area. Arbitration in these and other areas need 
not constitute a flight from the law and the procedure of arbitration here and 
in other areas in many instances has a formality comparable with the formal legal. 


OBSCENITY STUDY TENTATIVELY SELECTED THEN REPLACED 


Initially, the third study tentatively selected for the program was an inquiry 
into the suppositions and consequences of the law of obscenity. Such an inquiry 
would have involved an exploration into the relationship between the moral 
attitudes of the public variously held at different levels, and consequent legal 
sanctions. It would have involved also an analysis of the effect of various sanc- 
tions and devices of administration. Most probably it would have involved an 
inquiry into the relevant practices of State prosecutors, the organization and 
structure of private enforcement groups, the use of sanctions and methods of 
adjudication outside the formal legal, and the use and effect of the use of the jury 
in the area of public morals in contrast to procedures which exclude the jury. 
These are matters closely related to the jury and arbitration studies. But after 
an experimental period it appeared that such an investigation—or an inquiry into 
the related area of defamation—could be pursued with more assurance after the 
further development and testing of techniques used and insights obtained from 
the jury and arbitration projects. It appeared also that at this stage the taxation 
study probably would yield better results as an inquiry into the relationship 
between moral attitudes, the sense of justice, and the structure and formation 
of the law. Accordingly, after some months of preliminary inquiry, the obscenity 
study was replaced by the taxation project. 


TAXATION PROJECT 


The taxation project has been concerned with the structure and intensity of 
public attitudes, sentiments, and opinions on various basic aspects of tax justice. 
The project has concentrated on the Federal income tax, because almost every 
citizen today has some contact with it, but the inquiry has extended to some 
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aspects of the public awareness and attitude toward indirect and hidden taxes 
generally. The content of the project has been defined largely with public 
attitudes toward the six variables which enter into the allocation of the tax 
burden between individuals. These are (1) the tax base; that is, should the tax 
be measured against income, spendings, savings, wealth; (2) the exemrtion level: 
that is, is there some minimum below which a person should not be subjected to 
taxation; (3) the rate structure; that is, should the rates be progressive, flat, or 
regressive; (4) the taxpaving unit; that is, should the relative burden be deter- 
mined by comparison of individuals or families; (5) differentiation in source; that 
is, should all components of the tax base be taxed at the same rate; and (6) the 
enforcement of the law and the public attitude toward it. 

The permutations of these formel variables, arising from the tax law, provide a 
rigorous and interconnected pattern of inquiry into public knowledge, public 
preference, and underlying public attitudes toward justice in the distribution of 
the tax burden and toward justice in economic life. It is anticipated that data 
thus collected will permit conclusions on (a) the patterns of opinion and sentiment 
on the fundamental issue of social order; namely, the distribution of financial 
burdens of maintaining government activities; (b) the distribution of these pat- 
terns of thought; (c) the stimuli and procedures likely to produce a change in such 
publie opinion; (d) the possible gap between public preference and existing law; 
(e) the parallels between the public sense of justice and the “learned’”’ sense of 
justice. The converging focus of the inquiry permits highlv refined cross tabula- 
tions of personal background and individual attitudes. Finally, the data may 
permit modest but direct contributions to the tax law, as, for example, on the 
treatment of the earned income credit or the medical expense deduction. A 
related area of study, which we hope can be pursued, will be a comparison of tax 
structures and attitudes in other selected countries. 

The project has been working with several techniques. After a series of 
intensive interviews, an extensive questionnaire has been drafted and pretested 
on 2 groups of approximately 60 each. The questionnaire will be used both as a 
basis for structured interviews and as a basis for intensive open ended interviews. 
At present, we are using the questionnaire on a sample of 500 chosen from more 
diverse groups than in the first pre-tests. From this we hope to obtain substantive 
data and a basis for the further revision of the questionnaire. In its ultimate 
form, the questionnaire will be used on samples of the population in different 
communities, occupations, industries, ethnic groups, and age levels. 

Experience with the jury and arbitration projects suggested the possibility of 
recording informal group discussions of specific tax issues. This device is being 
used as an unstructured group interview in order to get at the patterns of reasons 
underlying the opinions held. Sixteen such group discussions have now been 
recorded and analyzed. Further applications of these techniques through the 
use of role players to explore the intensity and modifiability with which positions 
are held are now being planned. By varving the contexts of argument and 
information, the nature of thought and opinion on tax justice will be explored 
and more information gathered concerning stability and rigidity of popular tax 
opinion. A contemplated further stage of the project is a study of the legislator’s 
and the tax expert’s image of the popular attitude, of the sources of his informa- 
tion about public attitudes and his assessment of them. 


THE CARRYOVER OF INSIGHTS, KNOWLEDGE AND TECHNIQUES 


The three projects have invclved the carryover from one to another of insights. 
knowledge, and techniques. Taken together, the studies are inquiries into aspects 
of the decision-making process, its structure and impact. They investigate the 
role of the layman in the adjudicatory and lawmaking processes from the most 
direct participation in formal legal procedures, or in structured institutional ar- 

angements, to the indirect relationships where the public’s reaction to a general 
law plays its part in law formation, interpretation, and enforcement. They ex- 
plcre the connections and patterns among and between attitudes, background 
characteristics, various procedures, and particular decisions. They concern the 
sense of justice at different levels as manifested in procedures, rules, and institu- 
tions. The implications and techniques of these studies have opened up new 
possibilities for investigation both within the present projects and in relation to 
them. Thus 2a member of the advisory committee has described the present jury 
project as having something of the relationship to law that the microscope has 
had for science. The jury project can lead to a more meaningful analysis of the 
impact of formal legal rules, as, for example, the rule as to insanity as a defense. 
An inquiry into the impact of the jury as an institution provides some of the ma- 
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terials required for a study of the trial bar or the prosecutor’s office. The study 
of the process of commercial arbitration provides much of the needed structure for 
an inquiry into labor arbitration on the one hand, and the growth and effect of 
numerous commercial practices on the other. The analysis of the patterns of 
attitudes, sentiments, and decisions relates all three studies and provides data, 
techniques, and insights important for other inquiries, such as the law of defama- 
tion, obscenity, and commercial torts. The projects have thus tended to sub- 
divide and to give rise to additional but related studies leading to a realistic view 
of law in its social context. 


RELATIONSHIP TO THE LAW SCHOOL 


A special word should be said concerning the relationship of these studies and 
the program as a whole to the entire law school. The studies have had the con- 
tinuing and active participation of four of the members of the regular law faculty. 
This has been done without any charge against the budget of the program. In 
addition, other members of the law faculty have participated actively and in 
concentrated periods in the work as it has proceeded. In other words, the 
program has been a central part of the program of the law school itself, has 
gained strength from other portions of the school’s activities, including special 
programs in comparative law and international law and international legal 
studies, and in law and economies, and from the regular lectures, seminars, 
courses, and research of the school.!. The program has been a major effort of 
our faculty and administrative staff. The work has been conducted in the law 
school building, so that all members of the program would be close to each other 
and to the entire law faculty. This seemed to be the only way to have a group 
so situated that its members would learn from one another and at the same 
time be integrated in and benefit from the functioning of the school itself, with 
constant active participation by members of the law faculty not separated from 
their colleagues. We had to provide a minimum of 16 offices in a law building 
which is overcrowded. This necessitated rearranging the law library, closing 
the central aisle on the stack floor, building 4 additional offices on the stack 
floor, erecting offices in the library reading room itself with the consequent loss 
of about 60 student seats, and converting our 1 regular seminar room in the 
basement into a research facility. In asking that the program be renewed on 


an adequate basis for a 5-ye*r period, we do so with the hope that adequate aid 
can be given also to supporting portions of the law school program and to help 
construct adequate facilities. 


THE CONTINUATION OF THE PROGRAM 


As we have indicated, the program is fulfilling the hopes and expectations held 
for it. Therefore, we should like to see the program continued. We ask that 
adequate funds be given to insure the continuation of the program for a 5-year 
period. The three studies—jury, arbitration, and taxation—are less than half 
completed, with the jury and arbitration somewhat further along than taxation. 
These studies form a program of law and behavioral science research, and they 
suggest numerous other inquiries which ought to be pursued. As provided in 
our present program, we will submit to the foundation a list of further projects, 
now in preparation, which we and the advisory committee believe are worthy of 
study. Our own experience leads us to the view that studies are more suitable 
for this type of work when they are broadly conceived and involve basie research. 
We believe the selection of additional inquiries should flow out of the discipline 
and opportunities made possible by the work itself, and in terms of the interrela- 
tionship between studies. Accordingly, we ask that the research be continued, 
not in terms of specific projects, but as a program in law and behavioral science, 
contributing to each, and making possible a more realistic and dynamic view of 
the operations of legal institutions. In such a program our first task would be 


1! The work on the arbitration study has drawn heavily on the interests of the law faculty, including 
Currie, Rheinstein, Steffen, and Llewellyn, in problems of foreign trade, insurance and shipping, capital 
transactions, and problems of doing business abroad. It has benefited from the work of Prof. John Jewkes 
of Oxford, who, in our law-economics program, has been a visiting and continuing research member of 
our faculty. The jury project has been assisted by the presence of Prof. Ernst Wolfe, from the University 
of Frankfort, on our faculty under the University of Chicago-Frankfort exchange arrangement and from 
our own comparative law work. We call attention to the memorandum on ‘“‘Laymen as Judges in 
Germany and Austria,’’ included in the set of working papers, and to the lectures to be given as part of 
the regular law school program this year by Prof. John Dawson as a visiting member of our faculty on the 
history of the specialization of the function of adjudication. Most of the members of the law faculty in 
one way or another have worked on the jury project. The taxation project has benefited from the regular 
work of the school in this area and from the law-economics program. 
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to carry our present studies to further completion. If desired, additional studies 
could be made subject to the list prepared with the advisory committee, or be 
the subject, as under the present program, of separate agreement. 

In asking that the present program be developed, we ask also that it be enlarged 
in two respects. First, our experience indicates the need for fellowships separ: te 
from the assistantships or appointments to the research staff. We are not only 
interested in research and the substantive ideas and techniques developed from 
it, but we are also concerned that the training aspects of the program may be 
pursued. The demands of our present program have necessarily limited staff 
appointments to those whose present capabilities qualify them for on-going 
research. The members of the faculty and staff are receiving exceptional training. 
We believe there is a further opportunity for training which can be realized only 
if fellowships can be offered to law graduates, particularly law teachers, and to 
social scientists and to foreign students to participate in some of the aspects of 
the program and at the same time to receive graduate training. 

Second, we desire to enlarge the foreign studies portion of the program. Our 
experience indicates that foreign studies are helpful to the program in two ways. 
First, they help us pursue the connections and reciprocal relations among Amer- 
ican and foreign institutions. These connections and reciprocal relations are 
relevant, for example, to the study of arbitration, because so much of arbitration 
itself relates to international commerce or has hed its origins in foreign practices. 
Second, studies of comparable foreign institutions provide us with further material 
on the relationship between legal institutions, Jaws, and underlying factors. We 
think particularly, for example, of the studies of Carl Joseph Mittermaier on lay 
participation, summarized in the Muller memorandum in the working papers, 
and in the wealth of data for comparative study which further investig»tion 
could make available to the jury and taxation projects. In order to develop 
the foreign studies aspect of the research, it is necessary to create or to build 
upon on-going work in foreign law and institutions. Foreign studies, require 
as a minimum, a working collection of library materials and the presence and 
interest of scholars with a certain funded knowledge of basic structures of foreign 
systems and of relevant clues and sources. Such work as we have been able to 
pursue in the foreign area has been dependent upon our existing collection of 
foreign materials and the interest and research of the present faculty in foreign 
law. 

We believe there is the basis at Chicago for the work we envisage. The 
school has a comparative law institute with the modest allowance of $10,000 
annually for research financed out of the genersl budget of the school. With 
the Goethe University in Frankfort, the school is conducting a law and behavioral 
science project on the effectiveness of governmental attempts to reduce the 
incidence of family breakdown. It has a cheir of comparative law, the first one 
established in this country, held by Max Rheinstein. With Llewellyn, Mentschi- 
koff, Steffen, and others, the schocl has one of the strongest faculties in the 
country in the field of commercial law so closely related to the problems of 
foreign commerce and business. The interest of this group in international 
legal studies caused the submission of a plan to the Ford Foundation in 1951 for 
a World Law Institute of Commerce and Banking. Many aspects of the problems 
of foreign business and commerce are related to the law-economics research and 
teaching at the school. The school has an extensive collection of foreign legal 
source and text materials. 


THE PROBLEM OF FACILITIES 


We ask that help be given to us to aid in the construction or necessary physical 
facilities. 

Chicago has the poorest physical facilities of any major law school in the 
country. Our building comprises 37,000 square feet. We estimate that the 
teaching and research programs of the school require approximately 150,000 
square feet. Our inadequate building facilities have made difficult the conduct 
of our present research. To provide needed space for law and behavioral science 
research, we have built 12 offices in the reading room of the law library. We 
have overcrowded the stack floor. We have converted our one regular seminar 
room into a research fecility, and converted the student lounge into a seminar- 
research room. The offices in the reading room floor have replaced student seats. 
A portion of our research program has had to be carried on in the storage room 
of the comparative law and United States Supreme Court briefs collections in 
the basement. We have been unable to provide offices for some research personnel. 


RECORDING OF JURY DELIBERATIONS 239 


The problem of our inadequate facilities has been given intensive study. Two 
memorandums on the problem are attached. We have embarked upon a program 
to attempt to raise funds to construct a new law building. The site on which it 
would be built is next to the American Bar Center and between that center and 
the Burton and Judson dormitories. In many ways this location constitutes a 
unique opportunity for legal education and for the legal profession. It would 
place a law school, broadly conceived, and interested in basic research, next to 
and in working relationship with the national headquarters for most of the 
learned legal societies of the profession and of the American Bar Association. 
As we have said in the attached memorandum of July 19, 1954, the construction 
of the law building on this site will “place Chicago in a unique position to take 
advantage of the accumulated experience of the profession and to bring to the 
profession, aid in the improvement of the administration of justice, the relevant 
theory and knowledge and research of the university.” 


SUMMARY 


The school has made a major endeavor over the last 3 years to conduct the 
law and behavioral science research in such @ way as to realize the promise 
originally seen in the program. To this end, and building upon the experience 
and relationships of the school, we have assembled an able staff of lawyers and 
social scientists. We have added three sociologists to the law faculty. The 
common experiences, the diffleulties and opportunities of the program, have 
increased the capabilities of this group. Four law members of the law faculty 
have devoted a major portion of their time in the conduct of the research, and 
many other members of the law faculty have participated actively. We are 
enthusiastic over the progress which has been made and the widening promise 
of the program. We believe our enthusiasm is shared by the members of the 
advisory committee. We ask that the foundation grant funds for the continuation 
of the program for a 5-year period and in such a way as to permit the development 
of the foreign law and institutions aspect of the research, the offering of fellowships 
for training purposes, and to aid in the construction of necessary facilities. 


NOTE ON THE FUNDS REQUIRED 


1. We estimate that the continuation of the program in its present workload 
basis for a 5-year period would require $1,250,000. 

2. We estimate that the fellowship program over a 5-year period would cost 
$375,000. 

3. Adequate assistance for the foreign and international legal studies phases of 
the program would be of two types: (a) Funds for research assistants and the 
foreign law library over a 5-vear period, $250,000; (b) funds for an additional 
professorship in foreign law and international legal studies, $400,000. 

4. For building facilities, we estimate a requirement of 150,000 square feet at 
a building cost of $20 per square foot without, however, including architect’s 
fees, maintenance, or furnishing. Including architect’s fees and necessary fur- 
nishing and related expenses, we estimate $3,500,000. We ask the foundation for 
$1,500,000 to make possible the construction of facilities. 
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